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FLORIDA STATE BAR ASSOCIATION 
Annual Convention, Hollywood Beach Hotel 


April 8th and 9th, 1932 
CONFERENCE OF DELEGATES, APRIL 7, 1932 


Lakeland, Fla., February 1, 1932. 


TO THE MEMBERS OF THE FLORIDA STATE BAR ASSOCIATION: 


At the last annual meeting, the method of electing the officers of the Association was changed by an amendment to 
Article V of the Constitution. The Executive Council thought that the attention of the members should be called to this change 
so that at the end of the first business session on Friday, April 8th, the members from the various circuits could meet before 


leaving the hall and select a member of the nominating committee. I quote the new provision of the Constitution for your in- 
formation. 


“As early in the annual session as practicable, preferably at the conclusion of the first business session, 
the members present from each circuit shall convene and elect one of their number a member of the Nom- 
inating Committee. Such Nominating Committee shall thereafter and during said annual meeting convene upon 
notice, elect a chairman and by a majority vote of those present nominate the officers of the Association for 
the ensuing year. Thereafter, the names of such nominees shall be placed in nomination before the Associa- 
tion for election to their respective offices. This shall not prevent the making of additional nominations from 
the floor of the Association.” 


I also call attention to the constitutional provision that only those members of the Association are entitled to vote 
who have paid their 1931 dues. If you are qualified to vote, there will be nothing at the bottom of this letter. Otherwise the 
amount of dues owing by you will be set down there. 

& 

Hoping to see you at the Hollywood Convention, I am, 

Sincerely yours, 


E. R. BENTLEY, 
Secretary-Treasurer. 
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RESOLUTION ADOPTED BY EXECUTIVE COMMITTEE 


FLORIDA STATE BAR ASSOCIATION 


James Fulton Glen, a member of this association, 
passed away in the city of Tampa, the 13th of Janu- 
ary, 1932, after an illness of more than two years. 

He was born in Beith, Ayrshire, Scotland, June 
20, 1872, and was educated in the University of Glas- 
gow. After reading law in that city for a short time 
he came to this country when he was twenty years of 
age, locating at Chipley, Florida. Later he continued 
his legal studies at Marianna, in this state, where he 
was admitted to the bar. Thereafter he engaged in 
the practice of his profession in Jacksonville, but ‘ater 
mcved to Tampa, where he formed a partnership with 
Messrs. Hugh C. Macfarlane and T. M. Shackleford. 
In the year 1901 he was appointed a commissioner on 
the Supreme Court of this state, and although only 
twenty-eight years of age at the time he displayed 
marked judicial ability and served with distinction in 
that office for about eighteen months. After retiring 
from the Court he again took up the practice of law 
in Tampa, where he resided for about thirty-two years. 

He was a man of the finest character, a lawyer 
of pre-eminent ability, and a patriotic citizen. In ad- 


dition to his high attainments as a lawyer he was a 
man of broad culture and a student of affairs. He 
rendered great service to this state in every emer- 
gency and gave freely of his time and talents to the 
advancement of all worthy causes. He was pleasant 
in social intercourse, kind and charitable in his feel- 
ings, strong in friendship and firm in his convictions, 
and enjoyed the confidence and esteem of all with 
whom he came in contact. 

THEREFORE BE IT NOW RESOLVED: 

1. That the Florida State Bar Association and 
its members deplore his death and their deprivation 
of a learned, honorable and valuable member of the 
bar, and a good man and useful citizen. 

2. That we tender to his family the assurance of 
our sympathy in their affliction, and of our highest 
consideration for the deceased. 

3. That a copy of these resolutions be published 
in the Law Journal of the Florida State Bar Associa- 


tion, and a copy also be sent to the family of the 
deceased. 


| 
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ARBITRARY POWER 
1931 


By HON. W. H. ELLIS 


(An Address Delivered Before the Volusia County Bar Association) 


Law and government while not interchangeable 
terms are nearly so. Law is merely a system of rules 
by which the people regulate their private and public 
relations. Government is the instrument through 
which the people act. It is the governing body of per- 
sons in the State who are actually ruling over, guiding 
and governing its people. In a limited sense, it is the 
executive officers who administer executive duties. 
In a broad sense it includes also the judicial and legis- 
lative officers and as the officers of the latter branch 
make the rules by which the people, regulate their pri- 
vate and public relations that branch of the govern- 
ment is sometimes referred to as the most powerful. 
They, as other officers of the government, are chosen 
not by all the people who are affected by legislative 
activities but in reality by a very small percentage of 
the people constituting in many instances a very small 
minority of them. But when chosen they are repre- 
sentatives of all the people, which logically is a pure 
fiction. 

So that when authority to enact laws is exercised 
the responsibility for such laws must rest upon the 
minority which is responsible for the choice of such 
representatives. When complaint is made that a stat- 
ute is unwise, impolitic and hurtful the responsibility 
for it, by a sort of legal fiction, is transferred to all 
the people, who, it is said, are not in a position legally 
to complain. 

It is evident, therefore, that the power which is 
exercised at the poles may often be arbitrary, as when 
men are chosen to adopt a State policy which although 
it may receive judicial sanction as being exercised 
within the general power delegated is none the less 
improvident and harmful. 

It might happen in given cases that if the judicial 
power of the government included the power to meas- 
ure the validity of an act by its wisdom or sound eco- 
nomic policy it would be exercised to condemn the act 
as invalid, but it is a trite saying that the “court has 
nothing to do with the wisdom of legislation”, but the 
saying is none the less true. The Court has only the 
power to interpret the meaning of the words used in 
the legislative act to the end that its purpose or in- 
tention may be ascertained and then to determine if 
the power has been exercised within the limitations 
of organic law. 


No perfect form of government has ever appeared 


in human activities. Government is not static. The 
provisions of the fundamental law must be adapted to 
the changing needs of advancing civilization and this 
function is legislative primarily but subject to judicial 
review to ascertain if the power is exercised within 
the expressed or necessarily implied powers of the law 
making body. 

William Penn said that ‘‘“Governments, like clocks, 
go from the motion men give them and as govern- 
ments are made by men and moved by men, so by 
men they are ruined too. Therefore, governments de- 
pend on men rather than men upon governments”. 
The people therefore should inform themselves about 
government. It is a matter of education. Organiza- 
tions are being formed in different states for research 
work in actual working of legal rules and doctrines and 
governmental structure, such as “American Legisla- 
tor’s Organization” and “Clearing House of Public Ad- 
ministration” under the direction of Mr. Newton D. 
Baker and Governor Lowden. 

Our form of government is a_ representative 
democracy. If it is the best means for securing our 
inalienable rights to life, liberty, possession and de- 
fense of property and pursuit of happiness proclaimed 
in our Declaration of Independence, it will not long 
continue to be unless the voter who wields the ballot 
can rise above sectionalism, creed and self-interest. 
He must extend his political horizon beyond city, coun- 
ty and even state. As Mr. M. H. Hunter put it, the 
voter must let one of the S’ in success stand for serv- 
ice, sacrifice and self-respect. Unless every individual 
will study, work to eliminate wrongs, democracy will 
be dangerous, instead of a benefit, through arbitrary 
exercise of power. 

There is no public profession in the United States 
which has so much to do with the economic develop- 
ment and governmental organizations of the country 
as that of the profession of law. Lawyers are in the 
legislature and in the executive branches and, of 
course, in the judicial branch. They have therefore 
more to do with the matter of education of the public 
upon the duties of citizenship than any other class. 

Our system of checks and balances is funda- 
mental. We will hesitate a long while and suffer in- 
numerable abuses from false philosophies and pruri- 
ent selfishness and ignorance and dishonesty in our 
public servants before we will consider the merging | 
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of governmental powers, or any two of them, in one 
department to be exercised by one person, or a soviet. 

We hate despotic power whether exercised by a 
single person, a committee, or self-serving majority, 
and we will fight before we erect upon the ruins of 
the greatest Republic that ever existed in the world’s 
histcry a despotish, even though it be patterned upon 
certain modern examples. We believe that funda- 
mentally the welfare, the happiness, of our people rests 
upon the doctrine that organized society can best pre- 
serve the peace and promote the general good by pre- 
serving in tact with meticulous care and unfaltering 
loyalty, a consecrated devotion and discriminating in- 
telligence, the Second Article of our Constitution, 
which provides: 

“The powers of government of the State of 

Florida, shall be divided into three departments; 

Legislative, Executive and Judicial; and no per- 

son properly belonging to one of the departments 

shall exercise any powers appertaining to either 
of the others, except in cases expressly provided 
for by this Constitution.” 

The Supreme Court, in the case of State v. Duval 
County, 76 Fla. 180, said that neither the Constitu- 
tion nor the common law defines the line of separa- 
tion between powers to be exercised directly by the 
Legislature and those that may be indirectly exercised 
through delegated authority. In the same case the 
distinction between administrative duty and govern- 
mental power was drawn. But it should be borne in 
mind that the common law is in force only so far as 
it is applicable to our institutions and not in conflict 
with our constitutions and modified by the require- 
ments of governmental conditions. 

56 Florida 570, Stewart & Bros. case. 

In that case it was pointed out that the industrial 
and governmental conditions in this Country did not 
require a relaxation of the common law on the subject 
of restraint of trade and monopolies, but rather an 
extension of them. 

In the 83 Florida 365 the Court held that the at- 
tempt to create the “Olustee Monument Commission” 
was invalid because the Legislature sought to confer 
executive or official powers and duties in violation of 
Article II and Section 15 of Article XVI of the Con- 
stitution. 

But the indefinable and unclearly marked bound- 
ary between governmental power and administrative 
duty is the territory in which the insidious, intriguing 
political forces that are inimical to our government 
operate. 

In the shadows of this zone the characteristic fea- 
tures of a Republic are surreptitiously changed while 
the people lie supinely upon their backs in apparent 
disinclination to interfere, or hugging the delusive 
phantom that the process of standardizing human 


genius, ability, character, mentality and spirituality, 
will lead them into the green pastures and by the still 
waters of a political Utopia. Eternal vigilance is the 


‘price of our liberty, to paraphrase the words of a great 


statesman, and the doctrine is as true today as it ever 
was. 

The vigilance of the forefathers of the Republic 
made them sensible to the insidious encroachment of 
the Mother Country under an economic policy resting 
upon the fallacy that a colony had no other destiny 
than to be a commercial trading point to be exploited 
by the parent country to its sole pecuniary profit. The 
faculties of the people have not become dormant by 
the exercise of that one act of vigilance which resulted 
in proclaiming to the world a new theory of govern- 
ment based upon the self-evident truth that govern- 
ments derive their just powers from the consent of 
the governed and that those powers as exercised by 
their representatives are limited to such as are granted 
by the people. 

A government was created that would put those 
theories into effect. It was designed, so the preamble 
states: “In order to form a more perfect Union, estab- 
lish Justice, insure domestic Tranquility, provide for 
the commen defence, promote the general Welfare, and 
secure the Blessings of Liberty to ourselves and our 
Posterity”. A most sound and logical political pur- 
pose. For such must in reason be the object of all 
organized society; the supreme end of government. 

Whether our government will go the way of every 
government that ever existed in the history of man- 
kind depends upon how well the framers of the Con- 
stitution did their work and how well it meets the re- 
quirements of a rapidly growing populaton and the 
necessities growing out of increasingly complex social 
and economic development and the faithfulness and 
loyalty of the people in their choice of persons charged 
by them with the exercise of governmental functions 
in the application of its principles to existing condi- 
tions. 

Whether we have fallen into evil ways as a people 


_ in government, law, society, art, letters, in the home 


and family, and in morals and religion, I submit that 
as a people we cannot meet the conditions by way of 
expediency in Legislative, Executive and Judicial func- 
tioning. We must, in order to preserve the American- 
ism which is the distinctive possession of our people, 
require our government to function according to the 
purposes of the Constitution both in National and 
State affairs. 

However, depressing economic and social condi- 
tions may be, and however inadequate our form of 
government under the Constitution may appear to be 
to work out the difficulties, expediency legislation for- 
bidden by constitutional limitations is a most danger- 
ous road to liberty of the citizen and happiness of the 
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people. 

The tyranny of a majority is as repulsive to 
Americanism as that of an absolute monarchy and 
usurpation of powers by any branch of government 
leads to such oppression. It was against that very 
contingency that the framers of our government built. 
They were jealous of governmental authority. As 
Mr. Josiah Marvel said in an address made some years 
ago, the people had had experience of the effects of a 
misuse of governmental authority. They had learned 
that the tyranny of a majority was as bad as the 
tyranny of a monarch. 

We may have fallen away from old standards in 
social life, art, music, literature and drama. That is 
a matter of education partly and perhaps largely due 
to the exaltation of materialism and too little atten- 
tion to the spiritual element in humanity from which 
have come the most beautiful creations of thought, the 
strongest qualities of character, the happiest experi- 
ences of the world, but it is our duty as lawyers and 
citizens to combat the idea that government under our 
system is the force which is relied upon to shape the 
character or develop the spiritual element in man. 

Some years ago a great ecclesiastic, although of 
different religious denomination from any of us, sum- 
ming up conditions as he conceived them to exist in 
every nation of the world, said that humanity suf- 
fered from many evils, among which he named chal- 
lenge to authority; hatred between man and man; 
aversion to work; pleasure as the absorbing interest 
of life and a coarse materialism which denied the 
reality of the spiritual in human life. 

Arbitrary exercise of governmental power by 
agencies created by legislative enactment is a prolific 
source of resentment on the part of the people not in 
this Country necessarily against authority because we 
are a conservative people and loyal to our institutions, 
but against what we conceive to be the unlawful exer- 
cise of governmental power by mere political agencies, 
commissions and bureaus. 

From the exercise of the power of taxation, by 
which heavy financial burdens are placed upon the 
people too often improvidently and without adequate 
information as to revenue producing ability of the 
property taxed or the reasonable economic value of the 
service to be rendered or the enterprise undertaken to 
unlawful detention and ruthless searches upon the 
public highway by uniformed and sometimes “plain 
clothes men” with truculent air and insulting speech 
supported not by warrant of law but heavy artillery 
are experiences too common in American life for the 
good of a one hundred per cent American “esprit de 
corps”. 

I need not point out to you the fact that while 
the State Constitution inhibits the Legislature from 
issuing State bonds except for repelling invasion or 
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suppressing insurrection and for redeeming or refund- 
ing bonds already issued, and the State has now no 
bonded indebtedness, nevertheless upwards of seven 
hundred millions of dollars of bonded indebtedness un- 
der which the people of this commonwealth are now 
staggering were issued not by the State but by its 
political agencies under legislative authority and in 
many, if not by far the greater number of instances 
ratified and approved by special acts with willingness 
amcunting almost to avidity and such legislation justi- 
fied by the courts upon the sophistical theory set by 
federal authority that what the legislature may have 
had power to do initiatority it may ratify. Just as if 
the Legislature would have authorized in the first in- 
stance such improvident debts with so little considera- 
tion and in many cases so little conformity to prudent 
formalities. 

So it comes about that while we have no legal 
State debt we have a moral obligation seemingly as 
binding upon the governmental conscience as if it were 
formally incurred under the provisions of the Consti- 
tution for repelling invasion or suppressing insurrec- 
tion. 

Common sense and logic support the proposition 
that what the principal is forbidden to do the agent 
cannot do under the principal’s authority. A county 
is a mere political subdivision of the State, a road and 
bridge district, a drainage district, a municipality are 
mere agencies of the State. 

The drainage of large areas of land in the interest 
of public health and convenience is a sovereign power 
and function of the State, so is the building and main- 
tenance of public roads. If undertaken by the State 
as a State project no bonded debt may be placed upon 
the people in the name of the State to pay the expense 
of the execution of such projects. State expenses 
should not exceed the revenue raised for each fiscal 
year, but borrowing money by the issuing of bonds or 
other promises to pay in the future for such purposes 
is forbidden by the Constitution. Advisory Opinion 
to the Governor, 94 Fla. 967. Yet by the simple ex- 
pediency of creating Special Road and Bridge Districts 
and Drainage Districts and committing to Counties 
the duty of building and maintaining public roads, pro- 
vision may be made by the Legislature for placing a 
great financial burden upon the people by way of 
bonded indebtedness under the statutes providing for 
which the owners of the bonds may have the State’s 
writ of mandamus to compel the levying of a tax to 
pay the accruing principal and interest, even in the 
face of economic conditions which paralyze industrial 
activities, dry up the streams of income and profit and 
sap the revenue collecting ability of the agencies is- 
suing the bonds so that the enforcement of the tax 
would be practical confiscation, rather the appropria- 
tion, of private property to the payment of the debt. 
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No, the State cannot issue bonds, it cannot bor- 
row money and execute in its name promises to pay 
its current expenses if it undertook to build public 
roads and drain large areas of land in the interest of 
public health and convenience, but it may create agen- 
cies, or authorize its various political subdivisions to 
do so, and place an oppressive burden of debt upon 
the people to carry on the work. And it is of little 
importance that the formalities required’ to be ob- 
served by these agencies in the issuing of their evi- 
dence of indebtedness are not observed, because a 
special act of the legislature may validate such issues, 
if in the first instance it could have authorized such 
agencies to issue the bonds in the manner in which 
they were issued. 

If there exists in the Constitution express grants 
to these agencies to exercise such power under legis- 
lative authority, obvicusly consideration for the wel- 
fare of the entire State should be the motivating in- 
ducement to enact such legislation and not mere con- 
sideration of local interest or desire, because there is 
present the element of moral obligation upon the en- 
tire State if indeed not a legal one because the obliga- 
tion is thus incurred not only by a State agency, a 
creature of the State, but directly under State authori- 
ty by its law-making power. If the power is arbitrari- 
ly exercised, that is to say within a discretion not ex- 
ercised by any standard or rule of economic thought 
but largely on caprice or indifference to local insist- 
ence or desire the resultant evil effect if any reacts 
upon the parent power and back upon the people in 
whom the sovereign power rests and who in their 
Constitution said, we will have no State obligation of 
that character for the expenses incurred in discharg- 
ing sovereign functions. Thus it becomes of para- 
mount importance that all good citizens should not 
only take an active interest in the selection of their 
officers but should inform themselves about the me- 
chanics of State and local government and be watch- 
ful of the public policy which is desired to be put into 
effect. 

If they fail to do that and arbitrary, although 
technically lawful power is exercised to the detriment 
of economic and social interests of the State, they have 
indeed neither legal nor moral ground for complaint, 
because innocent purchasers of public securities should 
not be required to suffer through the indifference of 
the people who by silent and inactive negation of their 
civic duty permit their sovereign power to be arbi- 
trarily exercised. Another form of arbitrary exercise 
of power is suggestive rather than actual. The self- 
flattering intimation of official importance, the power 
for good which may be exercised in the people’s be- 
half when the candidate reaches the goal of official- 
dom to which he aspires. 

The practice is prevalent, not only in this State 


but all others, having for its authority the example of 
the President of the United States, as to Federal pow- 
er, that the Governor is the embodiment of all gov- 
ernmental power. Not content with the designation 
of his dignity and power by the Constitution as the 
“Supreme Executive power of the State”, many, if not 
all, of them placidly eliminate the word “executive’’. 
The duties of the Chief Executive are numerous and 
his burden and responsibility great, made so by the 
provisions of the Constitution and the numerous laws 
which he is charged with enforcing, but those duties 
are executive and in no sense either legislative or ju- 
dicial. It is not that there is any actual merging of 
two or more departmental powers in the Chief Execu- 
tive or that any one of the distinguished gentlemen 
who have served the people as Governor has attempted 
such usurpation, it is in campaign oratory and prom- 
ises; the glamour of inaugural festivities; the dis- 
cerning perception of the political value of suggested 
power in addresses to the people and contact with them 
which creates a false conception of his functions and 
renders it easy for the unthinking or uninstructed to 
exact or to condemn because of conditions over which 
he has and could have no power o rinfluence, and if it 
should be condemnation to translate that into open and 
many times violent protest against the government. 
At such times he becomes the visible, tangible, focal 
point and representative of government power against 
which adverse activities are directed. 

Antagonism to lawful authority is none the less 
harmful to the State that it proceeds from a false con- 
ception of responsibility. 

When a court departs from the way which leads 
to justice by rule and follows the by-path of so-called 
“substantial justice” which so often has no guide but 
caprice, no limitations but conceit, its judgment is ar- 
bitrary and its power is tyrannical; the distinction be- 
tween the reasoning of the judge and the reason of 
the law is lost and for justice by rule is substituted 
the arbitrary will of the particular judge which may 
just as likely reflect personal interest as misguided 
conscience with no mental training or legal learning 


-behind it, and government by men instead of govern- 


ment by rule is thus thrust upon us. Washington 
said: “Arbitrary power is most easily established on 
the ruins of liberty abused to licentiousness”. 

There is no comfort to be found in the argument 
of judicial discretion because when discretion is at- 
tempted to be exercised without regard to regular 
procedure and recognized rules of construction tyranny 
is abroad and the people are dominated and oppressed 
by the ignorant and vicious whom circumstances may 
have elevated to power. Discretion is the weapon of 
tyrants and when in its exercise by appellate courts, 
from which there is no appeal, there is the element of 
arbitrary caprice and no attempt to discern through 
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the law what is just, there is usurpation of power, un- 
lawful exercise of authority. Such despotic power is 
foreign to American standards and restructive of 
American ideals and when exercised by judicial, execu- 
tive or legislative department it is arbitrary power 
against which the people protest and to which they 
are antagonistic. 

Within the political gloaming of delegated au- 
thority governmental powers are exercised under the 
nom de guerre of administrative functions and ratified 
by legislative action under the euphonism of senatorial 
courtesy and federal precedent. 

What ever of the spirit of challenge is evident in 
our people it is not a challenge to authority but to 
what we conceive to be arbitrary power which awakens 
in every American citizen the spirit that urged the 
forefathers of the republic to protest against the 
abuses of the parent government. 

Our schools maintained by the State and our 
churches maintained by private contributions by the 
people are the factors to which we look for proper 
training in the operations and powers of government 
and salutary precept for the development of spiritu- 
ality. 

Hatred between man and man; aversion to work; 
pleasure as the absorbing interest of life and coarse 
materialism which denie sthe spiritual element in hu- 
manity are excrescences upon human character which 
it is the business of schools to combat by wholesome 
instruction as to the duties of citizenship and for 
churches to eradicate by the refining influences of 
Christianity and not by means of political activities in 
the vain pursuit of moral phantasies. 

The signs of the times warn us that the organiza- 
tions of powerful groups of financial interest ostensi- 
bly to relieve economic conditions, the organization of 
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powerful groups of labor interests ostensibly to regu- 
late the conditions of labor, and the organization of 
religious groups to regulate through governmental 
agencies the standard of individual morals should not 
be translated into political revolution or seditious at- 
tempts against the life of the State. 

Government under the clean spirit and clear let- 
ter of the Constitution should be the slogan of the 
American Bar. That spirit must permeate our activi- 
ties as professional men and loyal citizens. We must 
breathe it in personal and social contacts and transmit 
it to posterity to the end that our government shall 
not perish from the earth. 

A member of the bar of this Circuit, a citizen of 
this City, who, a few years ago passed to his eternal 
reward but whose life, as Graves said of Henry Grady, 
still “wraps itself in benediction ’round the destinies 
of men” uttered a speech that showed his exalted opin- 
ion of his brother lawyers. He said that “a single 
lawyer walking with an unfaltering step in the path 
of idealistic rectitude will elevate the thoughts and 
practices of the whole Bar with whom he lives”. But 
the influence of such a lawyer is confined not to the 
bar—it permeates society, refutes flase philosophy of 
life and strengthens in many the slumbering convic- 
tion that in the development of spirituality man’s des- 
tiny lies. 

The mission of the Bar is a great one. Its ideals 
of civic and professional life are high. Its members 
are sworn officers of the law bound by oath and train- 
ing to uphold the government and Constitution of our 
Country. We are an order that stands for peace, not 
war; truth, not falsehood; friendship, not enmities; 
love, not hatred; loyalty, not revolution. We are the 
embodiment of the true philosophy of Democracy; the 
hope of the Nation. 
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“AUTHORIZED INVESTMENTS FOR TRUST COMPANIES ACTING IN THEIR 
FIDUCIARY CAPACITY” 


By CHARLES A. LUCKIE and MARTIN J. ROESS, JR., of Jacksonville. 


The Florida State Bar Association Law Journal 
of December, 1930, contained a well considered article 
concerning authcrized, investments for executors 
administrators, guardians and trustees. The follow- 
ing language is quoted from it: “The Statutes 
of Florida applicable to authorized investments of 
fiduciaries are very unsatisfactory and need immedi- 
ate revision and simplification. Modern business de- 
mands that executors, administrators, guardians and 
trustees should be fully protected in handling invest- 
ment of trust moneys. But if the law itself is not clear 
under which such investments are made, or is out of 
date, such protection may be impossible, even though 
the fiduciary is carefully advised by counsel and 
makes every effort to bring the investment of trust 
moneys within the statutes.” Our legislature did in 
1931 make vast changes in the law of authorized in- 
vestments for trustees. The new statutes are a re- 
vision and simplification of the old law and accord trust 
companies broader powers of investment. Ambiguity 
and uncertainty, however, is still found in some phases 
of the present law. 

The following article is intended to supplement 
the former one in the light of the changed law: to 
point cut questions which may possibly arise in the in- 
terpretation of the new statutes: to offer possible so- 
lutions of the questions raised, with argument to sub- 
stantiate the views herein taken. 

Chapter 15064, Acts of 1931, will be first consid- 
ered. It is a new law which amends by its repealing 
clause various old statutes. This act reads as follows: 


_“AN ACT Providing for the Investment of 
Trust Funds by Trustees, Corporate or Individual; 
Providing in What Securities Such Trust Funds 
Shall be Invested; Provided That Trust Funds 
Shall Not be Mingled with Other Monies, and Re- 
pealing All Laws in Conflict with this Act. 

“Be it Enacted by the Legislature of the State 
of Florida: 


“Section 1. No trust company shall have pow- 
er to invest funds derived under paragraphs 6, 7 
and 13 (1) of Section 27 of Chapter 13576 of the 
laws of 1929, approved May 31, 1929, except only 
as follows: 


(a) In the bonds of a county, city, town, mu- 
nicipality and county and school boards of this 
state, provided such county, city, town or munici- 
pality has a population as shown by the last Fed- 
eral Census next preceding said investment of not 


less than 2,000 and was incorporated as a city, 
town or municipality at least five years prior to 
making said investment, and, provided further 
that said county, city, town, municipality or county 
or school board has not within five years prior to 
making said investment defaulted for more than 
ninety days in the payment of any part either of 
principal or interest of any bond, note or other 
evidence of indebtedness. 

(b) Upon first mortgages upon improved real 
estate in this State not to exceed 50% of the 
value of such real estate, provided that at no 
time shall the total amount invested in first 
mortgages exceed 40% of the total trust funds. 
No loan or mortgage shall be made except up- 
on written application showing the date, name 
cf applicant, amount asked for and security of- 
fered, nor except upon the report of not less than 
two members of the board of directors who shall 
certify on said application, according to their best 
judgment, the value of the premises to be mort- 
gaged; and such application shall be filed with 
the records of the bank. 

(c) In the stocks or bonds, notes or obliga- 
tions of the United States, or those for which the 
faith of the United States is pledged to provide 
for the payment of the interest and principal, in- 
cluding the bonds of the District of Columbia. 

(d) In the bonds or interest bearing obliga- 

_ tions of any State of the United States, or those 


Footnote (1): Chapter 13576, laws of 1929, Sec- 
tion 27: 

Paragraph 6—To accept trusts from and _ exe- 
cute trusts for married women in respect to their sep- 
arate equitable property, and to be their agent in the 
management of such property, or to transact any bus- 
iness in relation thereto. 

Paragraph 7—To act under the order or appoint- 
ment of any court of record as guardian, receiver or 
trustee of the estate of any minor, and as depository 
of any moneys paid into court, whether for the ben- 
efit of any such minor or other persons, corporation 
or party. 

Paragraph 13—To be appointed and to accept the 
appointment of executor of or trustee under the last 
will and testament or administrator with or without the 
will annexed of the estate of any deceased person, and 
to be appointed and to act as the committee of the es- 
tate of lunatics, idiots, persons of unsound mind and 
habitual drunkards. 
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for which the faith of said State is pledged to 
provide for the payment of the interest and prin- 
cipal. 

(e) In the bonds of any incorporated city 
situated in any other of the States of the United 
States which are or may be legal for investments 
in savings banks under the laws of the State of 
New York or the State of Massachusetts. 

(f) In the bonds or obligations of any rail- 
road corporation which are or may be legal for in- 
vestments in savings banks under the laws of the 
State of New York or the State of Massachusetts, 
street railroad corporations shall not be consid- 
ered railroad corporations within the meaning of 
this sub-section. 

(g) In the bonds of any telephone company 
incorporated under the laws of, and doing busi- 
ness in, any state of the United States which are 
or may be legal for investments in savings banks 
under the laws of the State of New York or the 
State of Massachusetts. 

(h) In the bonds of a gas, electric or water 
company incorporated under the laws of, and do- 
ing business in, any state of the United States 
which are or may be legal for investments in sav- 
ings banks under the laws of the State of New 
York or the State of Massachusetts. 

“Section 2. No money, property or securities 
held or received by any trust company in its ca- 
pacity as assignee, receiver, executor, adminis- 
trator, guardian or trustee shall be mingled with 
the investments of the capital stock or other 
monies or property belonging to or deposited with 
such corporation or shall be liable for the debts or 
obligations of such corporation; all other monies 
or funds belonging to or deposited with such trust 
company may be used and invested in accordance 
with the provisions of Chapter 13576, Laws of 
1929. 

“Section 3. Every person who may be execu- 
tor, administrator, guardian or trustee of any es- 
tate shall invest the funds which he may receive 


and hold in such fiduciary capacity in the same - 


way, to the same extent, and under the same re- 
strictions as a corporation holding a similar po- 
sition may invest such funds, provided, that any 
investment of funds in first mortgages as pro- 
vided for in sub-section (b) of Section 1 of this 
Act, by any person who may be executor, admin- 
istrator, guardian or trustee of any estate shall 
be made only upon written application showing 
the date, the name of applicant, amount asked for 
and security offered, nor except upon the report 
of two disinterested freeholders of the county 
where such land lies, who shall certify on said ap- 
plication, according to their best judgment, the 


value of the premises to be mortgaged, and such 
application shall be filed with the records of the 
cause in the office of the County Judge of the 
county granting such letters testamentary, admin- 
istration or guardianship, or, if the trust is not 
created by judicial proceedings, then to be filed 
and preserved by such trustee.” 

From this Act it appears that the following in- 
vestments may be made both by trust companies and 
individuals, as trustees, in the cases enumerated. 

Par. (a)—1. County Bonds 

2. City Bonds 

3. Town Bonds 

4. Municipal Bonds 

5. County and school board bonds (sub- 
ject to provisions below). 

It is to be noted that Section 6127 C. G. L. (2) 
gave authority to invest in bills, notes or other evi- 
dences of debt of a county, city, town, municipality 
and county and school boards, while the new Act re- 
stricts such investments to BONDS only, investment 
to be made only when the population of such county, 
city, town or municipality is at least 2,000; and only 
when such city, town or municipality was incorporated 
at least five years prior to investment; and provided 
further that such county, city, town, municipality and 
county or school board had not within five years prior 
to such investment defaulted for more than ninety 
days in payment of principal or interest of any in- 
debtedness. 

Par. (b)—1. First Mortgages on improved real 

estate. 

(a) Not to exceed 50% of the value 
of such real estate. 

(b) Total investment not to exceed 
40% of the total trust funds. 

(c) Made only upon written appli- 

cation showing date, name of ap- 
plicant, amount and security. 

(d) The value of the premises mort- 
gaged must be certified on the 
application by two members of 
the board of directors (or two 
disinterested freeholders), ac- 
cording to their best judgment, 
and such application kept on 
file. 

The last sentence of this paragraph says, “and such 
application shall be filed with the records of the 


Footnote (2): Section 6127 C. G. L. “No trust 
company shall have power to invest funds derived un- 
der paragraphs 6, 7 and 13 of section 6126, or to make 
loans upon bills, notes or other evidences of debt, ex- 
cept to a county, city, town, municipality and county or 
school boards of this state, + 
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bank.” The word “bank” presumably refers to all trust 
companies. 

Par. (c)—1. United States Stocks 

2. United States Bonds (including 
Bonds of District of Columbia) 
3. United States Notes 
4. United States Obligations 
5. Obligations for which faith of Unit- 
ed States is pledged. 
The use of the word “stocks” in this paragraph is not 
understood. No instance has been found where any 
United States stock is available for investment. 
Par. (d)—1. Bonds of any State 
2. Interest bearing obligations of any 
State 
3. Interest bearing obligations for 
which faith of any state is pledged. 

Par. (e)—1. Bonds of any incorporated City or 
any State which are or may be legal 
for investments in savings banks un- 
der the laws of New York or Mas- 
sachusetts. 

Par. (f)—1. Bonds, or 
Obligations of any railroad corpor- 
ation which are or may be legal for 
investments in savings banks under 
the laws of the State of Massachus- 
etts or New York; street railroad 
corporations not included. 

Par. (g)—1. Bonds of telephone companies in- 
corporated and doing business in any 
State of the United States which are 
or may be legal for investments in 
savings banks under the laws of New 
York or Massachusetts. 

Par. (h)—1. Bonds of gas, electric or water com- 
panies incorporated and doing busi- 
ness in any State of United States 
which are or may be legal for in- 
vestments in savings banks under 
the laws of the State of New York 
or the State of Massachusetts. 

Paragraphs (e), (f), (g) and (h) above, refer to in- 
vestments “in” savings banks. This evidently means 
investments “for” or “by” savings banks. To say “‘legal 
for investments in savings banks” gives no clear mean- 
ing and our Court has repeatedly held that it will con- 
strue a statute to express the legislative intent, and 
to accomplish the objects of the statute. In order to 
do this the word “in” must be read as “for” or “by” 


(3). 


Footnote (3): Perry, “Trusts and Trustees,” Vol. 
1, 7th ed. section 459, in referring to the laws of New 
York and New Jersey uses the word “for”. 

Footnote (4): See Note 1 supra. 


INVESTMENTS UNDER EXPRESS TRUSTS. 

Chapter 14733, Acts of 1931, is silent in regard to 
investments to be made under express trust agree- 
ments. The Act refers only to fiduciaries acting un- 
der paragraphs 6, 7 and 138, section 27, Chapter 13576, 
Acts of 1929, (4) which paragraphs do not include 
trustees of an express trust. The Act limits invest- 
ments by fiduciaries mentioned in paragraphs 6, 7 and 
13, and prohibits investment in other securities than 
those named in the Act, but no limitation or prohibition 
of investment is placed on trustees under express trust 
agreements. 

By paragraphs 8 and 9, Section 27, Chapter 13576, 
Acts of 1929, (5) a trust company is given power to 
take, accept and execute any and all trusts, including, 
of course, express trusts, and as the power of invest- 
ment under an express trust is not limited in any man- 
ner it may be assumed that investments may be made 
in accordance with the provisions of the trust in- 
strument. 

TRUSTEES UNDER A WILL. 

A more difficult situation is encountered in re- 
gard to trustees under a will. By paragraph 9, section 
27, Chapter 13576, Acts of 1929, (6) trust companies 
have power to act as trustees under a will and to in- 
vest in accordance with the terms of the will. However, 
paragraph 13 of the above section, also gives power, 
expressly, to act as trustee under a will, and Chapter 
15064 forbids and prohibits investment by the trustee 
under a will (i e. under paragraph 13) in any other 
than the prescribed types of securities. 

In the face of this prohibition and ‘limitation, may 
a trustee under a will, even when expressly authorized 


(5): Chapter 13576, Laws of 1929, Section 27: 

“Par. 8. To take, accept and execute any and all 
such legal trusts, duties and powers in regard to the 
holding, management and disposition of any estate, 
real or personal, and the rents and profits thereof, or 
the sale thereof, as may be granted or confided to it 
by any court of record, or by any person, corporation, 
municipal or other authority, and it shall be account- 
able to all parties in interest for the faithful discharge 
of every such trust, duty, or power which it may so 
accept. 

“Par. 9. To take, accept and execute any and all 
trusts and powers of whatever nature or description 
that may be conferred upon or intrusted or commit- 
ted to it by any person or persons, or any body politic, 
corporation or other authority by grant, assignment, 
transfer, devise, bequest or otherwise, or which may 
be intrusted or committed or transferred to it or vest- 
ed in it by order of any court of record, or any probat: 
court, and to receive, take and hold any properiv or 
estate, real or personal, which may be the subject of 
any such trust.” 
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by the will, invest in other or different securities than 
those prescribed by Chapter 15064? . 

Chapter 15064 undoubtedly was enacted for the 
benefit of the testator (in the above particular) and is 
apparently such a statute as may be waived by him by 
express authorization in the will. Our Court does not 
seem to have decided the point whether the express 
provisions of a will, or the provisions of the statute 
will govern where they are in direct conflict. However, 
Perry on “Trusts & Trustees,” Vol. 1, 7th ed. Sec. 
452, has this to say: 


“The creator of a trust may specify the kind 
of investment and what security may be taken, or 
he may dispense with all security. In the absence 
of such directions and powers, the trustees must 
be governed by the general rules of Court, or by 
the statute and laws of the State in which the 
trust is to be executed.” 

In Duncklee vs. Butler, 30 Misc. Rep. 58, 62 N. Y. 
S. 921, the Court says: 


“And if the will implicitly allows investments 
in other than Court securities, the executor may 
so act, and a reference may be had for his guid- 
ance to the securities owned by the testator.” 

In re Lenoard’s Will, 193 N. Y. S. 916, where the 
will gave the trustee power to “keep the principal 
thereof invested so as to bring in the largest income 
compatible with reasonable safety of the principal and 
to pay over the net income thereof as follows,” the 
Court says: 


“IT must hold that a proper construction of 
the paragraph in question permits the trustee to 
hold the securities owned by the testatrix at her 
death, and to invest and reinvest the proceeds of 
the sales of property held in said trust in securi- 
ties which are not prescribed as legal trust invest- 
ments..” 

39 Cyc. “Trusts”, page 406, says: 

“Where it is apparent that the author of the trust 
intended to confer the power to invest in other 
than Court securities, the trustee may so act.” 


Thus it would seem that where a will or other 
trust instrument gives the trustee express power to 
invest in certain named securities, or gives the power 
to use discretion, the trustee may so act and not be 
bound by the Court rules or statutes regulating in- 
vestments. The statutes only apply when the trust in- 
strument makes no provision regarding the nature of 
investments, and does not give trustee authority to use 
his discretion. 

This view is perhaps supported by the fact that 
Chapter 15064 does not purport to forbid investments 
by trust companies acting as trustees under a devise or 
bequest. (7) 
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LIABILITY OF FIDUCIARY FOR 
INSUFFICIENT INVESTMENT. 


Another question which is apparently not cov- 
ered by the new statutes concerns the liability of trust 
companies when acting under authority of the statute 
in making the investments. 

39 Cyc. “Trusts,” page 416, says: 


“If trustees invest in the securities expressly 
allowed by statutes they will, except under very 
extraordinary circumstances_ be protected no mat- 
ter how the investment may result.” 

Further: 

“Where a trustee is given a discretion as to 
investments he is liable only for gross neglect or 
willful mismanagement.” 

Perry, in Vol. 1, Section 452, says: 


“The test of liability is whether or no the 
trustees have acted as prudent men would have 
acted in the management of their own property.” 
The Massachusetts rule, as laid down in Harvard 

College vs. Amory, 9 Pick. 446, and followed in many 
subsequent decisions, is that trustees should ‘observe 
how men of prudence, discretion and intelligence man- 
age their own affairs, not in regard to speculation, but 
in regard to the permanent disposition of their funds, 
considering the probable income, as well as the probe 
able safety of the capital invested.” This rule appears 
to be an excellent guide for considering the liability 
of trustees. 


“Good faith” and “reasonable care and prudence” 
seem to be the standard, and even though authorized 
by statute to invest in certain securities, if abnormal 
conditions had placed such security in a doubtful po- 
sition, it is believed that the trustee would be held 
liable unless he exercised caution and prudence in 
making the investment. If good faith and caution were 
exercised and investments made in the securities out- 
lined by the statutes then, conversely, the trustee 
would not be liable. 

If a guardian of a minor or person under dis- 
ability, or an executor or administrator, by leave of 


.Court, invest in the classes or types of securities men- 


tioned in Section 5645 and 5893 (8) C. G. L. in good 
faith and without fraud, they will no doubt be relieved 
from liability in case of loss. 


Footnote (6): See note 5 supra. 

Footnote (7): See Par. 9, Sec. 27, Chapter 13576, 
Acts of 1929. 

Footnote 5 supra. 


Footnote (8): Sec. 5645 provides that the execu- 
tor or administrator may retain the money of any 
minor, by leave of court, and pay lawful interest there- 
for; or shall, under direction of the court invest in 
mortgage secur- (Continued on Next Page.) 
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GENERAL EFFECT OF CHAPTER 14733, 
ACTS OF 1931. 


The statute cited above was passed by the same 
session of the legislature of 1931 which enacted Chap- 
ter 15064 heretofore discussed. Chapter 14733 will be 
now and hereafter considered, and is as follows: 


“AN ACT to Authorize Guardians of Infants 
and Persons Under Disability to Invest Funds of 
their Wards for a Longer Period Than One Year, 
When such Investment is Approved by the County 
Judge Having Jurisdiction Over the Estate of 
Such Ward. 


“Section 1. Any Guardian of an nfant or of 
a person under disability, having funds of his 
ward in excess of the probable needs of such ward 
during the time that the proposed investment is 
contemplated to run, may apply by petition to the 
County Judge having jurisdiction of the estate 
of such ward for authority to invest such funds 
in securities authorized by law, for a period of 
time not exceeding five years. If authorized by 
said County Judge to do so, such guardians may 
invest the funds in the manner provided by law, 
but in no case shall such investment be author- 
ized for a longer period of time than five years. 
Provided, no loan shall be made which shall not 
mature prior to the legal termination of the guar- 
dianship.” 


This statute amends section 5893 (9) in one par- 
ticular. It permits a guardian to apply by petition to 
the County Judge for authority to invest in securities 
authorized by law, for a period of time not exceeding 
five years, provided that no loan shall be made which 
does not mature prior to the legal termination of the 
guardianship. 

(It is not to be understood that Chapter 14733 
is an amendment to Section 5893 C. G. L.—rather it 
is a new law, impliedly repealing all law in conflict with 
it. Section 5893 being the only one in direct conflict 
in the above particular. This statute will be discussed 


(Footnote 8, continued) 

ity, or United States or State bands, or stocks as the 
court shall direct. Sec. 5893 provides practically the 
same with regard to a guardian, but has this limit- 
ing clause: “but the day of payment of that money 
so put out at interest on private security at any time 
shall not exceed one year from the date of the ob- 
ligation or other security given for the same and also 
at the end of each year the interest due if not paid 
shall be made principal.” Both sections provide con- 
cerning the liability of the fiduciary. 


Footnote (9): See note 8 supra. 
Footnote (10): See Act supra. 


in following paragraphs regarding its relation to Chap- 
ter 15064.) 


NECESSITY FOR COURT ORDER 


The question regarding the necessity for Court or- 
der before making the investments set forth in the 
statutes is a difficult and perplexing one. No mention 
cf Court order is made in Sections 6126 and 6127, C. 
G. L., nor in Chapter 15064. However, Chapter 14733, 
(10) in referring to guardians of infants or persons un- 
der disability requires a court order. 

Chapter 150964 gives trust companies power to in- 
vest as guardians (as elsewhere concluded), but says 
nothing concerning Court Order. Chapter 14733, in 
referring to guardians, including trust companies, 
clearly indicates that a Court order is necessary. 


Sections 5645 and 5893 C. G. L., speaking of exe- 
cutors, administrators and guardians, provide for 
Court order. Chapter 15064 and Section 6126 C. G. 
L., and Chapter 13576, Acts of 1929, do not supersede 
Sections 5645 and 5893, but rather supplement the 
same, giving trust companies the power to act as 
fiduciaries and limiting the scope of investments. 

In the case of Glidden v. Getulius, 120 So. 1, the 
Supreme Court of Florida says: 


“The statute authorizes trust companies to 
qualify and act as administrator or other fidu- 
ciary or trustee, requires trust companies to keep 
trust funds separate from their general funds, 
provides that trust funds shall not be liable, for 
the debts or obligations of trust companies, and 
designates the classes of securities in which trust 
funds may be invested where investment of such 
trust funds is duly authorized.” (Bold type of the 
Court) 

It is not perfectly clear whether the portion in 
bold type means “duly authorized by court order,” or; 
when read in connection with the same case first re- 
ported in 119 So. 140, it means “duly authorized by the 
trust instrument.” 

Under any construction, Chapter 14733 requires 
a Court order before any investment may be made by 
a guardian. In the case of an executor or administrator 
there is some doubt, but in view of the above para- 
graphs, it is also believed necessary for an executor or 
administrator to secure a court order before making an 
investment. To say the least a Court order should be 
required until such time as there is a Supreme Court 
ruling relieving executors or administrators from such 
preliminary. 

Nothing stated is to be understood to imply that a 
trustee under a will or of an express trust, either with 
or without discretionary powers will need a court order 
to authorize an investment. Either Chapter 15064 or 


the terms of the trust instrument will be his author- 
ity. 
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PARTICULAR LIMITATIONS IMPOSED UPON 
INVESTMENTS BY GUARDIANS OF INFANTS 
OR OF PERSONS UNDER DISABILITY. 
Chapter 15064 undertakes to prescribe the only 
types of investments which may be made by guardians 
of infants and “committees of the estates of lunatics 
idiots, persons of unsound mind and habitual drunk- 
ards.” 
Putting aside for the moment two questions, (1) 
Whether these two classes of fiduciaries are compre- 
hended in the title of the Act, and, (2), whether the 
“committee of the estate of a lunatic,” etc., is to be 
construed to refer to a guardian of a person of un- 
sound mind, both of which are referred to and dis- 
cussed elsewhere in this article, it is assumed now that 
both questions are to be answered affirmatively, and 
only the particular limitations imposed by the statutes 
upon investments by such guardians are here consid- 
ered. 
Chapter 15064 purports to set forth the only types 
of investments permitted to such guardians, and in 
Section 4, it expressly repeals all laws in conflict there 
with. Accordingly Chapter 15064 may be considered to 
have repealed those parts of Section 5893 and 5913 
and 5915 C. G. L. which undertake to prescribe types 
of investments for guardians, but another factor must 
be considered. 

The same day that Chapter 15064 was approved 
by the Governor, there was also approved Chapter 
14733 (11). 

That these two statutes must be construed togetn- 
er is obvious enough (12). ; 

Chapter 14733 expressly repeals all laws in con- 
flict with it, and seems to do away with those portions 
of Section 5893 C. G. L. limiting the investments of 
guardians. But Chapter 14733 itself, considered as lim- 
iting Chapter 15064 presents numerous problems. 

After a consideration of Chapter 14733 the follow- 
ing questions have suggested themselves. The conclu- 
sions submitted attempt a practical interpretation of 
this statute which the Courts of Florida may be 
pleased to adopt upon occasion. 

(1) Can a guardian of a person under disability, 
including the disability of nonage, invest in securities 
which do not mature within five years? e. g. U.S. bonds 
maturing in thirty years. 

(a) He may invest in securities authorized by 
Chapter 15064 which do not mature within 5 years. The 
investment must terminate within 5 years however in 
the absence of court order. 

(2) Must the guardian terminate the investment 
at the end of the five year period? Or may he, upon 


Footnote (11): Cited Supra. 
(12): Curry v. Lehman, 55 Fla. 847, 47 So. 18. 
Amos v. Conklin, 99 Fla. 206, 125 So. 283. 
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Court order, retain same for another period of five 
years? 

(b) He may, upon like order or orders, retain such 
investment for an additional term or terms not ex- 
ceeding five years each. It is not probable that the leg- 
islature intended the guardian of a person under dis- 
ability, including the disability of nonage, to undergo 
the fcrmality of selling the trust securities at the end 
of each five year period and immediately repurchasing 
them. The person under disability equally well protect- 
ed by requiring a court order at five year intervals al- 
lowing or disallowing the retention of trust securities. 
Under such an interpretation a more reasonable ccn- 
struction of the Act is obtained without doing viclence 
to the language of the Statute. (13) 

(3) Can a guardian of a_ person under disability, 
including the disability of nonage, invest in securities 
which do not mature prior to the termination of the 
guardianship? 

(c) The investments referred to in (a) and (b) 
just above need not be made in securities maturing 
prior to the legal termination of the guardianship. 
Under Chapter 14733 authorized investment of the sur- 
plus funds of a person under disability under guardian- 
ship are of two types, namely, investments in securi- 
ties and investments by means of mortgage loans. The 
general limitation providing that no “investment be 
authorized for a longer period of time than five years.” 
it is believed, applies to both authorized classes. The 
proviso clause, however, which by a well known canon 
of statutory construction refers only to the last ante- 
cedent clause (14), uses the word “loan” and provides 
that, ‘no loan shall be made which shall not mature 
prior to the legal termination of the guardianship.” The 
last antecedent clause uses the word “investment”’ 
which would apparently include both authorized types 
and impose the limitation of the proviso clause on se- 
curities also, were it not for the use of the word “loan” 
in that clause. This word can refer only to the mort- 
gage class of investments because of its very meaning. 
Therefore, the limitation of the proviso clause applies 
only to authorized mortgage loans. This position is 
corroborated when it is considered that the opinion of 
the legislature evidently was that bonds and like se- 
curities are more readily marketable than mortgages 
and hence mortgage loans ought to mature at or be- 
fore the termination of the guardianship. 

(4) Can the guardian of a person under disabili- 
ty, including the disability of nonage, make invest- 
ment of the funds of the ward by means of mortgage 
loans which do not mature prior to the legal termina- 
tion of the guardianship? 


Footnote (13) : Milam, et al. v. Davis, et al. 97 Fla. 
916, 941 Curry v. Lehman, 55 Fla. 847, 855 City of 
Miami v. Romfh, 66 Fla. 280, 285. 
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(d) A conclusion of the reasoning in 3-c is that 
a guardian may not invest the funds of his ward by 
means of mortgage loans unless the investment ma- 
tures within five years or prior to the legal termina- 
tion of the guardianship, whichever is shorter. 

Since it is impossible to determine when the 
guardianship of a person under disability, including 
the disability of nonage, will legally terminate it 
would appear that mortgage loans are made at the 
peril of the guardian. Possibly a mortgage loan pay- 
able on demand might comply with this proviso. 

It is possible that our courts will construe the 
proviso mentioned as entirely inapplicable to persons 
under a disability other than nonage and that the 
words, “legal termination,” do not contemplate a ter- 
mination of the guardianship by death but refer only 
to a termination of the guardianship by attainment 
of majority. Such a construction would tend to pro- 
tect the guardian who makes investments otherwise 
authorized and render that part of the statute refer- 
ring to mortgage loans capable of practical operation. 

In any event, until such time as our court de- 
termines the question there is no definite way of as- 
certaining the correct construction of the Act. Con- 
sequently it is deemed inadvisable for guardians to 
invest the funds of a ward by means of mortgage 
loans. 

It should be noted finally that Chapter 14733 con- 
templates the investment only of excess funds over 
and above the probable needs of the ward during the 
term of the investment. 

The term “mortgage loan” hereinbefore used em- 
braces all authorized loans upon security with power 
of sale upon default. 

WORD “COMMITTEE” APPEARING IN SECTION 
13, CHAPTER 13576, ACTS 1929, CONSTRUED 
TO MEAN “GUARDIAN.” 

In prescribing the nature of investments a fiduci- 
ary under Chapter 15064 may make, it may be noted 
that section 13 of Chapter 13576, Acts of 1929, does 
not refer to guardians of lunatics, persons of unsound 
mind, or of habitual drunkards, but refers only to the 
“committee” of the estate of persons in the above 
classes. Neither our statutes or cases have attempted 
to define a “committee of the estate” as a “guardian” 
or “trustee”, hence it may be doubted whether or not 
the investments prescribed in Chapter 15064 will apply 
to guardians of lunatics, p2rsons of unsound mind, or 
of habitual drunkards. 

However, the New York Court defined a com- 
mittee of a lunatic as a trustee, and in the case of 
Person v. Warren, 14 Barb. 488, 494, it is said: 


Footnote (14): Gaither v. Green, 40 La. Ann. 
362, 4 So. 210; State v. L. & N. R. Co., 97 Miss. 35, 
58 So. 454, 


“A committee of a lunatic is a trustee. To 
him is intrusted the entire care and control of 
the estate of the lunatic, and, although he is a 
mere servant or bailiff, he is invested with a 
trust.” 

Also in the case of Boreing vs. Faris, 104 S. W. 
1022, 127 Ky. 67, the Kentucky Court said: 

“Where testatrix bequeathed a legacy to her 
incompetent brother’s trustee, in trust for the 
brother’s benefit, a description of the trustee as 
the beneficiary’s ‘committee’ was equivalent to a 
description as trustee.” 

The definition of “committee” in this regard has 
also appeared before the Maine Court, and in the case 
of Hamlin vs. Perticuler Baptist Meeting House, 69 
Atl. 315, 318, 103 Me. 343, it said: 

“The word ‘committ’ meaning ‘committee’, 
and being equivalent to trustees, and the words 
‘successors in office’ providing for a continuance 
of the trust.” 

Hence it seems that the word “committee” would 
be construed to mean “trustee” or “guardian.” In or- 
der to free the statute from vagueness and to express 
a clear legislative intent such a construction will be 
necessary. 

However there is a dissenting note from the above 
construction in the case of People ex rel. Smith v. 
Commissioners, etc. of N. Y., 3 N. E. 85, 100 N. Y. 
215, in which the court says: 

“The committee of a lunatic is held not to 
be a trustee within the meaning of a statute au- 
thorizing the assessment of property held by a 
trustee in the name of the trustee.” 

But it is not believed that this case is strong 
enough to over-ride the other constructions of the 
word, and in view of the interpretation our court, in 
the case of Moore vs. Felkel, 7 Fla. 44, gave the lan- 
guage of Section 5645 C. G. L. in holding that it ap- 
plied to all estate money and not merely the funds of 
minors, it would seem that our Court will construe 
“committee,” as referred to in Chapter 15064, to mean 
“guardian.” As there is no provision in our state for 
the appointment or qualification of a “committee” of 
the estates of persons under disability, this portion 
of the statute would be apparently meaningless un- 
less the word “committee” be construed to read 
“guardian.” The policy of our Court has been always 
to uphold a statute in all of its provisions whenever 
possible; and, as seen above, it is possible to construe 
this word to mean “guardian”; to hold otherwise 
would mean that major portions of the statute must 
be stricken, which will not be done when it can pos- 
sibly be avoided. 

CONFLICT BETWEEN TITLE AND BODY 

OF CHAPTER 15064. 
On referring to the title of Chapter 15064, it may 
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be noted that it refers to “Trustees, corporate and in- 
dividual,” while the body of the act refers to As- 
signees, receivers, executors, administrators, guard- 
ians and trustees. At first glance the title here might 
seem to conflict with Section 16, Article III of the 
Constitution of Florida, which says that the subject 
of every law enacted by the legislature shall be brief- 
ly expressed in the title. 

However our Court in Quinn v. Phipps, 113 So. 
419, has defined the word “trustee” by saying: 

“Every man, in other words, to whom a busi- 
ness is intrusted by another, has a trust to per- 
form; and every man is a trustee whose business 
is to advise concerning or to operate the business 
of another.” 

Also “Words and Phrases,” Vol. 4, second series, 
defines the “trustee” to include “executors, adminis- 
trators, guardians, receivers, trustees in bankruptcy, 
factors, bailees, and agents, and all persons vested 
with the title or control of property and charged with 
fiduciary duties in relation thereto for the benefit of 
another.” Numerous cases are cited to substantiate 
this definition. 

The above may be considered in view of the lan- 
guage of our Court in the case of State v. Bryan, 50 
Fla. 293, 39 So. 929, and numerous other cases saying: 

“It is sufficient that the title should express 
the subject and that it is not necessary for it to 
set out ‘the matter properly connected therewith.’ 

If the title fairly gives notice of the subject of 

the Act, so as to reasonably lead to an inquiry 

into the body of the bill it is all that is neces- 
sary. It need not be an index to the contents. 

The title of an Act may be general and so long 

as the generality of the subject therein expressed 

is not employed as a guise to conceal the real ob- 
ject of the law, or some provision therein, it will 
not be objectionable.” 

So, considering the scope of the word “Trustees” 
and the decisions of our Court, it seems reasonably 
clear that the title to Chapter 15064 is valid. 

CONSTITUTIONALITY OF PARAGRAPHS 

E, F, G & H, SECTION 1, CHAPTER 

15064, ACTS OF 1931. 

Chapter 15964 contains another constitutional 
question which may be much more difficult to de- 
termine. It will be noted that paragraphs E, F, G and 
H, of Section 1, provide for investment in securities 
of certain named corporations which securities “are 
or may be” legal for investments in savings banks un- 
der the laws of New York or Massachusetts. To say 
which “may be” legal under the laws of the two states 
means that, not only the present laws of those states 
are adopted, but also any future laws which the leg- 
islatures of those States may enact on the subject; 
and that the legislatures of those two States have the 
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unlimited power to enact laws for the State of Flor- 
ida. Is this a delegation of legislative power so as to 
render Chapter 15064 unconstitutional in whole or in 
part? 

The legislature may confer on a body the power 
to make rules and regulations under certain laws; or 
it may confer power on another to ascertain facts 
which will guide the operation of the law; it may also 
delegate others to carry out the will of the legisla- 
ture; but may it constitutionally give the power to a 
separate body to enact laws for it? It is true that 
such power to enact rules and regulations may be 
given if it is to be exercised according to restrictions 
and limitations prescribed by our lawmaking body, 
but in the named paragraphs of Chapter 15064 there 
are no restrictions or limitations; on the other hand, 
the language in effect says New York and Massachu- 
setts may, in the future, enact any and all laws on 
this subject and such laws, ipso facto, become the 
laws of Florida. 

“One of the settled maxims of Constitutional 
laws is, that the power conferred on the legisla- 
ture to make laws cannot be delegated by that 
department to any other body or authority. 
Where the sovereign power of the State has lo- 
cated the authority, there it must remain; and 
by the Constitutional agency alone the laws must 
be made until the Constitution itself is changed.” 

So says Judge Cooley in his Const. Lim. 8th ed., at 
page 224. 

The legislature may provide legislation for fu- 
ture specified contingencies; and confer upon others 
the power to determine when the specified contingency 
has arisen; also, the legislature may enact a statute 
not to go into operation until specified facts or con- 
ditions are found to exist, and may empower others 
to decide upon the existence of such facts and condi- 
tions. In the statute under consideration, however, 
the legislature has not made the existence of the fu- 
ture laws contingent upon specified facts, or condi- 
tions, or contingencies found by the legislatures of 
New York and Massachusetts to exist. It leaves the 
exstence or non-exstence of the future laws wholly to 
the discretion of the legislatures of those two States. 

Our Supreme Court has, in a number of cases, dis- 
cussed the question of delegation of powers, and in 
the case of State v. A. C. L. R. R. Co., 56 Fla. 617, 
47 So. 969, says: 

“If the regulation or action of an official or 
board authorized by statute does not in effect de- 
termine what the law shall be, or does not in- 
volve the exercise of primary and independent 
discretion, but only determines within defined 
limits, and subject to review, some fact upon 
which the law by its own terms operates, such 
regulation or action is administrative, and not 
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legislative, executive or judicial in its nature and 

effect.” 

However, it will be noted that the paragraphs un- 
der discussion delegate the power to determine what 
the law shall be and they involve the exercise of pri- 
mary and independent discretion, such discretion being 
unlimited and not subject to review. The above case 
also states the following proposition: 

“The legislature may not delegate the power 
to enact a law, or to declare what the law shall 
be, or to exercise an unrestricted discretion in 
applying the law.” 

Again in the case of State v. Duval County, 76 
Fla. 180, 79 So. 692, in defining legislative powers and 
authority, Justice Whitfield says: 

“Neither the Constitution nor the common 
law defines the line of separation between the 
powers that shall be exercised directly by the leg- 
islature and those that may be indirectly exer- 
cised through delegated authority.” 

Also: 

“The terms ‘legislative powers’ and ‘legisla- 
tive authority,’ as used in Articles 2 and 3 of the 
State Constitution, mean the power or authority 
to enact laws, or to declare what the law shall be. 
Such ‘powers’ and ‘authority’ appertain exclu- 
sively to the legislative department and they can- 
not lawfully be delegated.” 

Also: 

“Where a statute defnes the general out- 
lines for its operation, and therein provides that 
stated persons, officers, or tribunals shall, within 
designated limitations, (author’s bold type) per- 
form acts or ascertain facts upon which the stat- 
ute by its own force will operate to accomplish 
the lawmaking intent, the action by the persons, 
officers, or tribunals within the stated limita- 
tions may be administrative and not exclusively 
legislative, executive, or judicial in its nature and 
essence.” 

Again we have the qualified statement “within des- 
ignated limitations,” and must again note that there 
are no limitations placed on the legislatures of New 
York and Massachusetts, but they have the privilege 
of exercising their discretion exclusively, consequent- 
ly our statute does not operate by its own force but 


is dependent upon the enactments of the lawmaking — 


bodies of New York and Massachusetts. 

The last case by our Court defining the para- 
mount test for determining whether a statute invalid- 
ly delegates legislative power, is the case of State v. 
Fowler, 94 Fla. 752, 114 So. 435, in which Justice Bu- 
ford says: 

“It may be stated that the paramount test 
as to whether or not a particular statute amounts 
to an invalid delegation of legislative power is the 


degree of completeness of the statute as it ap- 
pears when it leaves the hands of the legislative 
body. The law must be so complete in all its 
terms and provisions when it leaves the legisla- 
tive branch of the government that nothing is 
left to the judgment of the delegate cr appointee 
of the legislature, and, where a statute passed by 
the legislature is not complete as legislation, but 
authorizes an executive board or some other 
named authority to decide what should and what 
should not be deemed infringement of the law, it 
must be held unconstitutional as attempting to 
make an improper delegation of legislative 
power.” 
The above quotation provides that nothing must be 
left to the judgment of the delegate or appointee, and 
in effect says such delegate or appointee must work 
within well defined restrictions and limitations. Jus- 
tice Buford also says a statute is unconstitutional 
which permits “other named authority” to determine 
what is an infringement of the law. A body having 
been delegated to make the law surely determines 
what constitutes an infringement thereof. 

In view of the above authorities, it would seem 
that paragraphs E, F, G and H, of Section 1, Chapter 
15064 contain matter which is unconstitutional. 

This conclusion raises the question as to what ef- 
fect the unconstitutional portion would have on the 
entire bill? 

The principle of law that if a statute is valid in 
part the invalid part may be disregarded where the 
two parts are not so intimately connected as to raise 
the presumption that the legislature would not have 
enacted the one without the other, is too elementary 
to require citations, and such principle may be ap- 
plied here, for in Chapter 15064 all of the paragraphs 
are distinct and entire within themselves. 

In the case of State v. A. C. L. R. R. Co., 56 Fla. 
text 664, 47 So. 969, the Court says: 

“Where a portion of a statute is clearly un- 
constitutional, but such portion may be eliminated 
without impairing the effectiveness of the valid 
portion for the purposes designated, and without 
causing results affecting the chief objects of the 
Act in a way contrary to the intention of the 
legislature, it may be assumed where the con- 
trary does not clearly appear, that the valid por- 
tion of the statute expresses the controlling leg- 
islative intent.” 

And in the case of Prairie Pebble Phosphate Co. v. 
Silverman, 80 Fla. 541, 86 So. 508, where Section 3 of 
Chapter 6914, Acts of 1915, provided that suit might 
be brought to recover certain money, interest on the 
money and “may recover ten per cent. of said amount 
as attorney’s fees in the same suit,” the court held 


that the title of the Act did not include attorney’s — 
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fees, and also held that 
“An elimination of the provision as to attor- 
ney’s fee does not affect the other provisions of 
the Act.” 

And that 

“A separate amount awarded in the verdict 
as attorney’s fees and included in the judgment 
is manifest error.” 

In view of the foregoing it would seem that the 
phrase “or may be” will be stricken from the para- 
graphs under discussion, or at least the Court will 
only strike the unconstitutional paragraphs and leave 
a good, valid enactment. The Courts will exert every 
effort to permit the Act to express the legislative in- 
tent, and the legislature surely intended to adopt the 
present laws of New York and Massachusetts in the 
particulars described in the Act. The Court may, 
without violating any principle of law, strike out the 
unconstitutional paragraphs, leaving the remainder of 
the section cperative and, perhaps, the Court will so 
construe the Act. 

There is a construction, however, of the mooted 
statute by which it may be upheld as constitutional 
in its entirety. A consideration of the probable leg- 
islative intent out of which the law issued is helpful. 

The laws of New York and Massachusetts which 
control the legality of security investments for sav- 
ings banks provide that the Superintendent of Banks 
in New York and the Commissioner in Massachusetts 
shall yearly furnish savings banks with a list of se- 
curities which if legally issued and properly executed, 
conform to the provisions of the law of the respective 
states concerning this subject. It is also provided 
that the trustees of a bank which invests in a listed 
security shall be absolved from liability even though 
the listed security does not in fact conform to the 
provisions of the law, provided the trustees are with- 
out actual notice of such fact. 

The Florida statute seems to have been drawn as 
it was in order to effectively adopt the New York and 
Massachusetts laws with their rather unusual prac- 
tice of listing securities. It is upon this idea that the 
following argument is based. 

The language of Chapter 15064 is, securities 
“which are or may be legal for investments in savings 
banks under the laws of the State of New York or the 
State of Massachusetts.” If these words be construed 
to mean that the Florida legislature has attempted to 
adopt laws relating to securities legal for savings bank 
investments which may be adopted in the future by 
the legislatures of the above mentioned states the 
statute is probably unconstitutional for reasons afore- 
said. It is argued, however, that the words “or may 
be” refer to investments and not future laws because 
of their very position and order. These words now be- 
come vital and significant due to the listing practice 
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under the New York and Massachusetts laws. As 
aforesaid this practice has the effect of making only 
listed securities legal for investment. It follows that 
without any change of law whatever the list of eligi- 
ble securities may change from year to year and a se- 
curity may be legal for investment today and not to- 
morrow under identical law. Keeping this in mind 
the full meaning of the Florida statute is apparent. 
The words “are or may be legal for investment” ex- 
press a legislative intent that “legals” of Florida shall 
not only include securities listed as “legal” in the 
states of New York or Massachusetts as of the date 
Chapter 15064 became Florida law, but provide for 
the inclusion of all securities whenever listed in the 
said states so long as they are listed under the laws 
of New York or Massachusetts as they existed June 
15, 1931, the date our legislature adopted them. 

Thus construed, paragraphs E, F, G and H, Sec- 
tion 1 of Chapter 15064 would read, securities “which 
are listed or may be listed as legal for investments 
in savings banks under the present laws of the State 
of New York or the State of Massachusetts.” Such a 
construction it is believed would eliminate questions 
of constitutionality, eliminate ambiguity and render 
the statute in its full significance. 

In any event it is apparently clear that Chapter 
15064 contains a serious Constitutional question, and 
until such time as our Court determines the question 
there is no definite way of knowing how the question 
will be decided. Consequently, it is deemed inadvis- 
able for trust companies to invest trust funds in the 
securities afforded by paragraphs E, F, G and H, of 
Section 1 of Chapter 15064. Or, if it is strongly de- 
sired to make such investments, then by all means 
they should be limited to such as were on June 15, 
1931, legal for investments by savings banks in New 
York or Massachusetts, and also still are at the time 
of investment. (15) 

FEDERAL STATUTES AND REGULATIONS 
APPLICABLE TO NATIONAL BANKS 
AS TRUSTEES 
In considering the powers of a National Bank to 


act in a fiduciary capacity and investments such bank 


may make in its trust capacity, it will be sufficient 
to quote, in connection with this general discussion 
the provisions of Regulation F. under sub-section 11 
K, Section IX, paragraph (a) of the Federal Reserve 
Board Regulations, Series of 1930, which is as follows: 

“PRIVATE TRUSTS—Funds held in trust 


Footnote (15): But see on this point, Knicker- 
bocker Ice Co. v. Stewart, 253 U. S. 149, 64 L. Ed. 
834, 40 Sup. Ct. Rep. 438; Maine v. Gauthier, 121 Me. 
522, 118 Atl. 380, 26 A. L. R. 652; James v. Walker, 
141 Ky. 88, 132 S. W. 149; Santee Mills v. Query, 122 
S. C. 158, 115 S, E. 202, 12 C. J. 842. 
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must be invested as soon as practicable in strict 
accordance with the terms of the will, deed, or 
other instrument creating the trust. Where the 
instrument creating the trust contains provisions 
authorizing the bank, its officers or directors to 
exercise their discretion in the matter of invest- 
‘ments, funds held in trust may be invested only 
in those classes of securities which are approved 
by the directors of the bank or a Committee of 
Directors appointed for that purpose. Where the 
instrument creating the trust does not specify 
the character or class of investments to be made 
and does not expressly vest in the bank, .its of- 
ficers or its directors a discretion in the matter 
of investments, funds held in trust shall be in- 
vested in any securities in which corporate or in- 
dividual fiduciaries in the state in which the bank 
is located may lawfully invest.” 

It is apparent that this provision clarifies in re- 
gard to National Banks all doubt concerning the au- 
thority cf the trust department as to investments, 
under the provision of an express trust, or under a 
will; but does not apparently relate to liability of trust 
department in event of insufficient investments, (dis- 
cussed elsewhere in connection with our State stat- 
utes, which will apply). 


APPLICABILITY OF CHAPTER 15062 
TO NATIONAL BANKS. 


Does the recent Florida statute regulating depos- 
its of trust funds in the commercial department of a 
bank control national banks, or do the Federal Reserve 
Board Regulations apply exclusive of the state stat- 
utes ? : 

By the Federal Reserve Act, which was enacted 
by Congress, Section 10 creates a Federal Reserve 
Board, and Section 11 confers upon the Board its au- 
thority and powers. 

Section 11, Subsection K, paragraph 192 of the 
Federal Reserve Act provides that the Board may 
grant to National Banks, when not in contravention 
with State or local laws, the right to act in fiducary 
capacity. 

Paragraph 103 of the section provides: 

“Whenever the laws of such state authorize 
or permit the exercise of any or all of the fore- 
going powers by state banks, trust companies or 
other corporations which compete with national 
banks, the granting to and the exercise of such 
powers by national banks shall not be deemed to 
be in contravention cf State or local law within 
the meaning of this act.” 

Paragraph 105 of the section provides in part as 
follows: 

“Funds deposited or held in trust by the bank 
awaiting investment shall be carried in a separate 
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account and shall not be used by the bank in the 

conduct of its business unless it shall first set 

aside in the trust department United States bonds 
or other securities approved by the Federal Re- 
serve Board.” 

Pursuant to these powers the Board promulgated 
certain regulations for National Banks when acting in 
a trust capacity. Regulation F, Section VIII, para- 
graph 1088, provides: 

“Funds received or held in the trust depart- 
ment of a National Bank awaiting investment or 
distribution may be deposited in the commercial 
department or savings department of the bank to 
the credit of the trust department; Provided that 
the bank first delivers to the trust department, 
as collateral security— 

(1) Bonds, notes, or certificates of indebted- 
ness of the United States; or 

(2) Other readily marketable securities of 
the classes in which state trust companies or state 
banks exercising trust powers are authorized or 
permitted to invest trust funds under the laws of 
the state in which such bank is located; or 

(3) Other readily marketable securities of 
the classes defined as “investment securities” 
pursuant to section 5136 of the revised statutes of 
the U. S. as amended by the act of Feb. 25, 1927.” 
The foregoing provision is in practical conformity 

with our State law as set forth in Chapter 15062, ex- 
cept that Chapter 15062 enumerates the classes of se- 
curities which must be placed in the trust department 
to secure the depcsits of trust funds in the commer- 
cial departments of the bank; the securities enumer- 
ated by the state law are included in sections (1) and 
(2) above. But there is conflict between section (3) 
above and our State law, as the State statute does not 
provide for such securities to be placed in the trust 
department to secure the trust funds deposited in the 
commercial department. 

In an effort to remove all doubt in cases of con- 
flict between the Federal regulations and the State 
law, Section XV, paragraph 1099 of Regulation F pro- 
vides: 

“Nothing in these regulations shall be con- 
strued to give a National Bank exercising the 
powers permitted under the provisions of Section 
11 K of the Federal Reserve Act, as amended, any 
rights or privileges in contravention of the laws 
of the state in which the bank is located within 
the meaning of that act.” 

Therefore, it would seem that Section 11 K of the 
Federal Reserve Act and the regulations pursuant 
thereto govern a national bank only in cases where 
there is no state law on the subject, and expressly 
provide that whenever the state law contravenes or is 


in conflict with the Federal regulations regarding the - 


| 
4, 
ip 
| | 
| 
| 
| 


396 


trust powers of a bank under section 11 K of the Act 
and Regulations under that section the State law will 
govern. 

However, in any event, under the present state 
and Federal laws it is a simple matter to keep within 
both laws, as the securities named in Chapter 15062 
are the same as most of those named in Regulation F, 
Section VIII, Paragraph 1088. It is, therefore, deemed 
advisable that a National Bank, as trustee, comply 
with the State Statute and in so doing will be also 
complying with the Federal Reserve Board Regula- 
tions. 

It is apparent that the legislature of 1931 did 
much to coordinate the laws of Florida herein consid- 
ered with modern business development. The new 
statutes themselves, however, are not entirely devoid 
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of ambiguity and uncertainty. This is particularly 
unfortunate in view of the patent social policy which 
holds the fiduciary strictly liable for the slightest 
deviation from his legal duty. Where the law itself 
is not clear even the most conscientious trustee is in 
an insecure position. In order to protect himself he 
is restricted to investments which are clearly author- 
ized. Consequently the cestui que trust does not re- 
ceive the benefit of many investments which may be 
more lucrative and which the legislature has un- 
doubtedly intended to authorize. It is hoped that the 
next legislature will see fit to remove any uncertainty 
which-in fact may be found to inhere in these statutes. 

The writers are indebted to Wm. H. Rogers, Esq. 
for his advice and counsel in the preparation of this 
article. 
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COMMENT ON THE FLORIDA CASE OF MALLETT V. TUNNICLIFFE, 
INVOLVING BANKING STATUTES 


Editor’s note: The following comments from the Yale Law Journal and the Cornell Law Quarterly deal with this Florida 
case and authorities cited from other courts, involving banks and their relations with depositors. They are of general interest 


among attorneys. 


Banks and Banking: Retention of Deposit By 
Fraud; Special Deposits; Trusts. 
(Cornell Law Quarterly) 


Litigation concerning the claims of depositors to 
preferences in the assets of insolvent banks has been 
increasing in recent years. In Mallett v. Tunnicliffe, 
1386 So. 346 (Fla. 1931), (1) the plaintiff claimed a 
preference of the amount on deposit in her savings ac- 
count with the defendant bank. On July 15, 1929, the 
plaintiff attempted to withdraw her entire deposit, 
but was dissuaded from doing so by the false repre- 
sentations of the vice president of the bank as to 
the bank’s solvency, the vice president knowing at the 
time that the bank was insolvent. Eight days later, the 
plaintiff presented a check for $8,150 drawn on the 
bank, but payment was declined because of a regulation 
of the bank requiring the depositor to give sixty days 
notice of intention of withdraw. The depositor, when 
cpening her account, had signed a card assenting to 
the rules. The bank was declared insolvent within 
sixty days. 

The court held that the first attempted with- 


(1) Petition for rehearing denied in opinion. U. S. 
Daily, Nov. 4, 1931, at 2007. 

(la) Manhattan Co. v. Blake, 148 U. S. 412, 13 
Sup. Ct. 649 (1893) ; Matter of Delaney, 256 N. Y. 315, 
176 N. E. 407 (1931) ; Morse, Banks and Banking (6th 
ed. 1928) § 289; Trusts Restatement (Am. L. Inst. 
1930) § 15 (h). In Florida, a depositor in a savings 
bank is a creditor of the bank and has the same rights 
as depositors in other banks. Robinson v. Aird, 43 Fla. 
30, 29 So. 633 (1901). Accord: People v. Mechanics Sav- 
ing Institution, 92 N. Y. 7 (1883). There is language in 
some cases to the effect that the relation between a 
savings bank and a depositor is similar to the relation 
of trustee and beneficiary. Matter of Newark Savings 
Bank, 28 N. J. Eq. 552 (1887); Morse, op. cit. supra 
§ 566; (1921) 6 Minn. L. Rev. 67. 

(2) City of Sturgis v. Meade County Bank, 38 S. 
D. 317, 161 N. W. 327 (1917); Trusts Restatement 
(Am. L. Inst. 1930) § 15 (f). 

(3) Where the bank is not hopelessly insolvent, 
and there is a reasonable expectation of averting in- 
solvency, no trust arises, and the depositor cannot se- 
cure a preference. Kime v. Ladd, 112 Kan. 603, 211 Pac. 


drawal did not change the relation of debtor and cred- 
itor to that of trustee and beneficiary even though 
she was persuaded not to withdraw her deposit by the 
fraud of the officer of the bank. A mere intention to 
withdraw a deposit does not, it said, impress the deposit 
with a constructive trust. But as to the second attempt 
to withdraw, the court held that the presentation of 
the plaintiff’s check, combined with the duty of the 
bank to honor the check, amounted to an acceptance of 
the check, which operated as an assignment and segre- 
gation of the fund to be paid after the lapse of sixty 
days. This constituted a special deposit, entitling the 
plaintiff to a preference as to $8,150. 

It is well settled that a general deposit in a com- 
mercial bank creates the relation of debtor and creditor 
between the bank and the depositor. (la) Upon the in- 
solvency of the bank, therefore, the depositors, like 
other creditors, merely share ratably in the assets of 
the bank. (2) But when a bank receives a deposit, 
while insolvent to the knowledge of its officers, (3) its 
conduct is fraudulent, and the depositor may rescind 
his contract of deposit and hold the bank as construc- 
tive trustee of the money so deposited, (4) provided 


728 (1923); Steele v. Commissioner of Banks, 240 
Mass. 394, 184 N. E. 401 (1922); Burgess v. Forshar, 
236 N. W. 853 (Mich. 1931); Williams v. Van Norden 
Trust Co., 104 App. Div. 251, 98 N. Y. Supp. 821 (1st 
Dept. 1905) ; cases cited infra note 4. 

(4) St. Louis, ete. Ry. v. Johnston, 133 U. S. 566, 
50 Sup. Ct. 90 (1889) ; Wasson v. Hawkins, 59 Fed. 233 
(C. C. D. Ind. 1894) ; Lake Erie etc. Ry. v. Indianapolis 
Bank, 65 Fed. (C. C. D. Ind. 1895) ; Richardson v. New 
Orleans Debenture Co. 102 Fed. 780 (C. C. A. 5th 
1900) ; Richardson v. Olivier, 105 Fed. 277 (C. C. A. 
5th, 1909) ; Barnard v. Black, 169 N. E. 872 (Ind. App. 
1930) ; Kime v. Ladd, supra note 3; Cragie v. Hadley, 
99 N. Y. 181, 1 N. E. 537 (1885); Orme v. Baker, 74 
Ohio St. 337, 78 N. E. 439 (1906) ; Pennington v. Third 
Nat. Bank, 114 Va. 674, 77 S. E. 445 (1913). See also 
Grant v. Walsh, 145 N. Y. 502, 40 N .E. 209 (1895). 
For collections of cases, see Scott, Cases on Trusts (1st 
ed. 1919) 68, 69; (1896) 34 L. R. A. 5382; L. R. A. 1915 
D. 404; (1922) 20 A. L. R. 1206; (1923) 25 A. L. R. 
728; (1925) 37 A. L. R. 620. As to when the bank of- 
ficer’s knowledge is imputable to the bank, see (1913) 
45 L. R. A. (N.S.) 78. 
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the money can be traced. (5) Some courts, however, 
have refused to allow a preference in this situation on 
the ground that the money was mingled with the bank’s 
general funds and could not be traced. (6) 

In the instant case, the depositor was not induced 
to deposit money by the fraudulent representation, but 
was persuaded to leave her deposit in the bank. There 
was no right to rescission, since the deposit had not 
been acquired by fraud. The mere false representations 
of a debtor as to his insolvency and ability to pay does 
not change the debtor-creditor relation to one of trust. 
In Venner v. Cox, (7) the plaintiff was induced not to 
withdraw his deposit by the false representations of 
the president as to the bank’s solvency. The court in 
denying a preference made the following statement, 
(8) “But this case is one simply of creditor and debtor, 
wherein the debtor, by a series of egregious lies as to 
his insolvency and ability to pay his debts, induces his 
creditor to forbear pressing the payment of his de- 
mand, and to continue his creditor. If such misrepre- 
sentations operate in equity to divest title to property, 
and to convert debtors into trustees for their creditors, 
we apprehend that the field of trust estates will be im- 
mensely enlarged.” 

There can be no trust in the absence of definite 
trust property as the subject matter of the trust. Or- 
dinarily, a bank has authority to mingle the funds of 
the depositor and obtain the beneficial use of the funds, 
subject to the payment of interest. Where the bank re- 
ceives the money by fraud, it is a constructive trus- 


(5) On the problem of tracing the deposit in an 
insolvent bank, see Williston, The Right to Follow 
Trust Money When Confused With Other Property 
(1888) 2 Harv. L. Rev. 28; Ames, Following Misappro- 
priated Property Into Its Product (1906) 19 Harv. L. 
Rev. 511; Scott, The Right to Follow Money Wrong- 
fully Mingled With Other Money (1913) 27 Harv. L. 
Rev. 125; (1923) 23 Col. L. Rev. 488; (1929) 13 Minn. 
L. Rev. 39; (1930) 16 Cornell Law Quarterly 252; 
(1931) 6 Ind. L. J. 339. 


(6) Illinois Savings Bank v. First Nat. Bank, 15 


Fed. 858 (C. C. N. D. N. Y. 1883); Lanterman v. Tra- 


vous, 174 Ill. 459, 51 N. E. 805 (1898); Commercial 
Nat. Bank v. Davis, 115 N. C. 226, 20 S. E. 370 (1894) ; 
Klepper v. Cox, 97 Tenn. 534, 37 S. W. 284 (1896) ; cf. 
Sayles v. Cox, 95 Tenn. 579, 32 S. W. 284 (1896). 

(7) 35 S. W. 769 (Tenn. 1895). Accord: State v. 
Banking Corp of Montana, 77 Mont. 134, 151, 251 Pac. 
151, 154 (1925) ; 1 Michie, Banks and Banking (1913) 
594, n. 21. 

(8) At 770, 771. 

(9) Hinson v. Drummond, 98 Fla. 502, 123 So. 913 
(1929), noted in (1929) 2 Miss. L. J. 353; 1 Michie, 
Banks and Banking § 57 (6). For criminal liability of 
officers under statute for receiving deposits after 
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tee of the money, and it cannot defeat the right of the 
depositor by wrongfully mingling the money in its gen- 
eral fund. The depositor may secure a preference even 
though the identical money cannot be pointed out. Or, 
the depositor may maintain an action of fraud against 
the officer, (9) depending on what constitutes fraud 
in the particular jurisdicticn. The court was clearly cor- 
rect in holding that no constructive trust arose out 
of the earlier transactions, because the original rela- 
tion was that of debtor and creditor and there was no 
definite property which the bank could be said to have 
wrongfully used. 

But the court held that the presentation of the 
check for $8,150 created a special deposit which aug- 
mented the cash reserve fund in the bank, thereby en- 
titling the plaintiff to a preference. As pointed out, it 
is elementary that in order to have a trust, there must 
be a definite trust res. (10) So, if money is deposited 
in a bank for a special purpose, the bank is the trus- 
tee or bailee of the money only if it is the understand- 
ing of the parties that the money deposited is not to be 
used by the bank for its own purposes. (11). In de- 
termining what constitutes a special deposit, the courts 
have not applied the principles of trusts consistent- 
ly. (12) Where there was no clear understanding that 
the money deposited for a special purpose was to be 
kept separate and applied specifically to that purpose, 
some courts have held that the depositor is not entitled 
to priority on the failure of the bank. (13) Other 


knowledge of insolvency, see Michie, supra § 61 (3b). 

(10) Bogert, Trusts (1921) § 73: “It is obvious 
that the subject-matter of the trust must be certain, if 
a court of equity is to enforce it. An uncertain trust 
res is as fatal to the trust as no subject-matter what- 
ever.” Williston, op. cit. supra note 5, at 29: “It is as 
necessary for equitable as for legal ownership that 
there should be fixed property as the subject-matter of 
it. In both cases the necessity rests rather on the nature 
of things than on any rule of law.” See also Scott, The 
Progress of the Law (1920) 38 Harv. L. Rev. 688. 

(11) Trusts Restatement, § 15 (h); Morse, Banks 
and Banking § 567; (1929) 5 Ind. L. J. 216. 

(12) For collections of cases on the topic of spe- 
cial deposits, see (1924) 31 A. L. R. 472; (1925). 39 
A. L. R. 980; (1928) 51 A. L. R. 386; (1929) 60 A. L. 
R. 336. See (1925) 39 A .L. R. 1138 as to whether the 
holder of a check may sue the bank where the deposit 
is to meet a class of checks. 

(13) Northern Sugar Corp. v. Thompson, 13 F. 
(2d) 829 (C. C. A. 8th, 1926) ; Howland v. People, 229 
Ill. App. 25 (1923); Kuehne v. Union Trust Co., 133 
Mich. 602, 95 N. W. 715 (1903); Taussig v. Carnegie 
Trust Co., 156 App. Div. 519, 141 N. Y. Supp. 347 (1st 
Dept. 1913), aff’d, 2138 N. Y. 627, 107 N. E. 1086 
(1914) ; Scott, Cases on Trusts (2d ed. 1931) 55. 
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courts, however, in the absence of an agreement to keep 
the money separate, have allowed the depositor a pref- 
erence. (14) It would seem that in most cases there is 
no intent that the funds be kept separate, and used 
only for the particular :purpose designated. (15) The 
intent is merely to effectuate the special purpose by 
payment out of any funds of the bank, the bank being 
entitled to use the money in its ordinary business sub- 
ject to the contractual obligation to apply any money 
to the purpose. In such a case, there is no substantial 
reason why the depositor should get a preference. (16) 

In the principal case, the court held that the trans- 
action amounted to an acceptance of the check, thereby 
constituting a special deposit. The acceptance of a ne- 
gotiable instrument must be in writing, (17) and it 
does not appear that there was such an acceptance. 
Furthermore, a check does not operate as an assign- 
ment pro tanto of the funds in the bank. (18) Even 
where the bank issues a cashier’s check (19) or certi- 
fies a check, (20) the relationship is that of debtor and 
creditor. It is therefore difficult to see how the rela- 
tionship of debtor and creditor was changed by the 
bank’s insistence on the sixty days notice. If the bank 
had broken itsgcontract by refusing to pay, it would 
have been liable in damages, but it is inconceivable 
that for the mere breach of a contract, the defaulting 
party should be held as trustee. In this case, there was 
not even a breach of contract, since the sixty day pro- 
vision was part of the contract. Furthermore, the pur- 
pose of the bank in inserting the provision as to notice 
is to enable the bank to liquidate its assets in order to 
be able to meet the demands of the depositors. If the 
bank had to set aside the money and segregate it when 


(14) Titlow v. Sundquist, 234 Fed. 613 (C. C. A. 
9th, 1913); Townsend v. Athelstan Bank, 237 N. W. 
356 (Iowa 1931) ; Secrest v. Ladd, 112 Kan. 23, 209 Pac. 
824 (1922); Winkler v. Veigel, 176 Minn. 384, 223 N. 
W. 622 (1929); Peiple v. City Bank of Rochester, 96 
N. Y. 32 (1884) ; Northwest Lumber Co. v. Scan. Am. 
Bank, 180Wash. 33, 225 Pac. 825 (1924); Scott, Cases 
Trusts (2d. ed. 1931) 55. 

(15) Scott, Cases on Trusts (1st ed. 1919) 69, 70; 
(1929) 77 U. of Pa. L. Rev. 280; (1928) 13 Cornell Law 
Quarterly 603. 

(16) (1922) 6 Minn. L. Rev. 306. 

(17) U. L. A. (Negotiable Instruments Law) § 
132. There was no evidence of a constructive acceptance 
in the instant case. 

(18) 5 U. L. A. (Negotiable Instruments Law) § 
189; Brannan, Negotiable Instruments Law (4th ed. 
1926) 902; (1912) 10 Mich. L. Rev. 395. 


checks were presented, the entire purpose of the pro- 
vision would be defeated, since the bank has to use the 
money to continue its business. A setting aside of the 
money would merely result in tying up the assets of 
the bank. 

The decisions are in conflict as to whether a check 
drawn upon an insolvent bank, and deposited therein, 
augments the assets of the bank so as to allow a pref- 
erence. (21) The courts holding that there is an aug- 
mentation, do so on the theory that the depositing of 
a check is equivalent to an actual withdrawal and re- 
deposit. In cases of actual deposits of new assets pref- 
erences are usually allowed, on the theory that the 
creditors of the bank are getting something added to 
the fund for distribution which they are not entitled to. 
Hence, when a preference is allowed, the creditors are 
not injured. But a check drawn on the insolvent bank 
adds nothing to the assets of the bank and results in a 
mere shifting of credits. The fund for distribution is 
therefore decreased if a depositor is allowed a prefer- 
ence in such a situation, and the creditors get less 
than they were entitled to at the time of the deposit. 
It is extremely doubtful whether a deposit of a check 
on the drawee bank should be considered an augmenta- 
tion of assets. 

In creating preferences, the courts seem to lose 
sight of the fact that the contest is really between the 
depositor and other creditors, rather than between the 
depositor and the bank. It is submitted that the court 
was wrong in creating a preference and that the max- 
im “. . . that as between creditors equality is equity 
. .. (22) should apply. The present trend of the law 
seems to be to discourage preferences. 


(19) (1922) 21 A. L. R. 680. 

(20) (1927) 51 A. L. R. 1034; Scott, Cases of 
Trusts (2d ed. 1931) 48. 

21) The following cases held that there was an 
augmentation: Winkler v. Weigel; People v. City Bank 
of Rochester; Northwest Lumber Co. v. Scandinavian 
Am. Bank (cf. Zimmerli v. Northern Bank, 111 Wash. 
624, 191 Pac. 788 (1920)), all supra note 14. Contra: 
Mechanics Nat. Bank v. Buchanan, 12 F. (2d) 891 (C. 
C. A. 8th, 1926); (1928) 76 U. of Pa. L. Rev. 864; 
(1922) 17 A. L. R. 196. As to the necessity for an aug- 
mentation of assets to create a trust, see (1928) 26 
Mich. L. Rev. 945. See in general, Bolles, The Law Re- 
lating to Deposits Received by Insolvent Banks (1904) 
43 Am. L. Reg. (N. 5S.) 438. 

(22) Matter of Cavin v. Gleason, 105 N. Y. 256, 
262, 11 N. E. 504, 506 (1887). 
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DEPOSITOR’S PREFERENCE BASED ON MISREPRESENTATION OF SOLVENCY OR 
REFUSAL OF PAYMENT 


(December, 1931, Issue Yale Law Journal.) 


In the case of Mallett v. Tunnicliffe (1) a depos- 
itor in a bank was dissuaded from withdrawing her 
funds from a savings account by the fraudulent mis- 
representations of an officer of the bank with regard 
to its solvency. Subsequently, the bank adopted a rule 
requiring sixty days’ notice of intention to withdraw 
funds, and notified the depositor thereof. When later 
she presented a check for part of her funds, the bank 
refused payment, insisting on sixty days’ notice. Upon 
the bank’s insolvency and the appointment of a re- 
ceiver the depositor claimed a preference. A divided 
court held that although she was not entitled by the 
fraudulent dissuasion to a preference for her entire ac- 
count, yet the subsequent notice of intention to with 
draw effected a segregation of the funds demanded 
and created a preference for the amount of the check. 

It is settled that a fraudulent representation of the 
solvency of a bank inducing a deposit therein will en- 
able the depositor to claim a preference on the theory 
of a constructive trust. (2) On the other hand a num- 
ber of decisions have held that where the fraud merely 
supervenes to permit a retention of funds on deposit the 
relation of a debtor and creditor is not altered. (3) But 
so far as it concerns the creation of a trust it would 
seem immaterial whether the fraud occurred at the in- 
ducement of the contract or subsequently thereto since 
the “constructive trust” is merely a label descriptive 
of the nature and extent of a remedy based on fraud. 
(4) Thus a constructive trust has been impressed on 
property originally acquired without fraud, but there- 
after fraudulently retained. (5) To entitle a depositor 
to a preference, however, the existence of fraud suffi- 
cient to create a trust must be accompanied by a show- 
ing that the trust funds augmented the insolvent’s 


(1) 186 So. 346 (Fla. 1931) aff’d on rehearing, U. 
S. Daily, Nov. 4, 1931, at 2012. 


(2) Richardson v. New Orleans Debenture Re- 


demption Co., 102 Fed. 780 (C. C. A. 5th 1990) ; Hollo- 
way v. Dykes, 29 F. (2d) 430 (N. D. Okla. 1928) ; 
Raynor v. Scandinavion-American Bank, 122 Wash. 
510, 210 Pac. 499 (1922). 

(3) Rankin v. Banking Corporations of Montana, 
77 Mont. 134, 251 Pac. 151 (1926); Venner v. Cox, 35 
S. W. 769 (Tenn. 1895). Contra: Ex parte Herulen, 156 
S. C. 181, 153 S. E. 183 (1930). 


assets and were not dissipated before reaching the 
receiver. (6) In the instant case, where the assets were 
the same after as before the transaction, the court was 
unable to find any augmentation. It is possible, how- 
ever, to apply the principle that, where acts have been 
fraudulently prevented, equity will consider them, as in 
fact consummated, and thereby to regard the transac- 
tion as if the depositor had checked out his money and 
then redeposited it. (7) Aided by similar reasoning 
many courts have held that, where a drawee pays the 
bank holding an item for collection by a check drawn 
against its deposit therein, and the collecting bank fails 
before remitting to the owner, the assets of the col- 
lecting bank are thereby increased. (8) 

On the other hand, it is difficult to agree with the 
court’s conclusion that the depositor was entitled to a 
preference for part of the account by mere notice of 
withdrawal. While no case raising this precise point 
has been found, the decision is clearly out of harmony 
with analogous cases holding that a demand for pay- 
ment will not alter the debtor-creditor relation between 
bank and customer so as to entitle the demandant to a 
preferred claim even though the bank has acknowl- 
edged its obligation. (9) Nor does the issuance of a 
cashier’s check or a_ certificate of deposit for the 
amount demanded entitle the depositor to a preference. 
(10) And even if the court could be sustained in hold- 
ing that notice effects a segregation of the funds, the 
depositor would still not be entitled to assert a pre- 
ferred claim in the absence of a finding of augmenta- 
tion of assets. (11) The decision of the court forcefully 
illustrates the fortuitous results of the utilization of 


(4) Perry, Trusts (7th ed. 1929) 268, 269. 

(5) Lewis v. Lindley, 19 Mont. 422, 48 Pac. 765 
(1897); Arnston v. Sheldon First National Bank, 39 
N. D. 408, 167 N. W. 760 (1918). 

(6) Note (1928) 37 Yale L. J. 1150; Note (1922) 
20 A. L. R. 206. 

(7) Fralick v. Coeur D’Alene Bank & Trust Co., 
36 Idaho 108, 210 Pac. 586 (1922); City of Sturgis v. 
Meade County Bank, 38 S. D.. 317, 161 N. W. 327 
(1917). 

(8) State National Bank v. First National Bank, 
124 Ark. 531, 187 S. W. 673 (1926) ; Messenger v. Car- 
roll Trust & Savings Bank, 193 Iowa 608, 187 N. W. 
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545 (1922). The federal courts and some state courts 
hold that there has been no augmentation. Larabee 
Flour Mills v. First National Bank, 13 F. (2d) 339 (C. 
C. A. 8th 1926); North Carolina Corporation Commis- 
sion v. Merchants’ & Farmers’ Bank, 137 N. C. 697, 50 
S. E. 308 (1905). See generally Comment (1931) 40 
Yale L. J. 456. 

(9) Aachen & Munich Fire Insurance Co .v. Guar- 
anty Trust Co., 39 F. (2d) 578 (C. C. A. 2d 1930) ; St. 
Mary’s Church v. National Bank, 23 Misc. 588, 52 N. 
Y. Supp. 802 (1898); Dahl & Penne v. State Bank of 
Portland, 110 Ore. 68, 222 Pac. 1090 (1924) (bank mis- 
takenly paid $1000 less than amount of check.) 

(10) Taylor v. Dierks Lumber & Coal Co., 39 S. 


W. (2d) 724 (Ark. 1931); Washington Shoe Manufac- 
turing Co. v. Duke, 126 Wash. 510, 218 Pac. 232 (1923). 
(11) Cf. Note (1928) 37 Yale L. J. 1150. 


the trust device for the purpose of making distinc- 
tions between the claims cf creditors of insolvent 
banks. (12) 


(12) For a criticism of the policy of allowing pref- 
erences in the assets of an insolvent collecting bank 
see Bogert, Failed Banks, Collection Items, and Trust 
Preferences (1931) 29 Mich. L. Rev. 545, 566. But cf. 
Turner, Bank Collections—The Direct Routing Practice 
(1930) 39 Yale L. J. 468, 487. 
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CORPORATE NON-COMPLIANCE WITH QUALIFICATION STATUTES—INDIVIDUAL 


LIABILITY OF AGENTS 


(December, 1931, Issue Yale Law Journal.) 


Individual liability of officers and agents trans- 
acting business in behalf of a foreign corporation 
which has failed to comply with the quailfying statutes 
has been made a statutory penalty in a number of 
states. (1) Such liability has also been judicially im- 
posed in the absence of an express statute on the 
theory that a foreign corporation has no extra-ter- 
ritorial existence before ccmpliance, from which it is 
reasoned that its representatives (2) are liable either 
as agents attempting to bind an incompetent or non- 
existent principal, (3) or as partners in an unincorpor- 
ated venture. (4) The inconsistency of this position, 
however, with the terms of the qualifying statutes 
has lead nearly all of the later decisions to reach the 
opposite conclusion in determining the effect of mere 
non-compliance. (5) 

Exemplifying this clearly discernible trend is a re- 
cent decision of the Florida Supreme Court, (6) which 
held that by permitting a non-complying foreign cor- 
poration to acquire a valid title to real estate, the 
statute had recognized, for that purpose, the existence 
of the corporate entity prior to compliance, and there- 
fore denied the plaintiff’s power to hold the officers 
inidvidually liable on purchase notes signed by them in 


(1) Colo. Comp. Laws (1921) § 2324 (also in- 
cludes stockholders), applied in Keeler v. Union Trust 
Co., 84 Colo. 353, 270 Pac. 867 (1928); Idaho Comp. 
Stat. (1919) § 4777; Mass. Gen. Laws (1921) c. 181, § 
5; N. D. Comp. Laws Ann. (1913) § 5241 (also includes 
stockholders), applied in Chesley v. Soo Lognite Coal 
Co., 19 N. D. 18, 121 N. W. 73 (1909); Utah Comp. 
Laws (1917) § 947; Va. Code Ann. (1939) § 3848; Wyo. 
Comp. Stat. Ann. (1920) § 5449 (also includes stock- 


holders). But such a section has been construed as’ 


having no application to officers and agents who have 
never been present in the state engaged in carrying 
on the business of the non-complying corporation. 
Richmond Standard Steel Co. v. Dinninny, 105 Vt. 439, 
53 S. E. 961 (1906). 

(2) Although the language of the courts is broad 
enough to include all officers, agents, directors, and in 
some instances even stockholders, liability has actually 
been imposed only on those actively engaged in trans- 
acting business on behalf of the non-complying foreign 
corporation. See cases infra notes 3 and 4. 

(3) Ryerson & Son v. Shaw, 277 Ill. 524, 115 N. E. 
650 (1917), noted in (1917) 27 Yale L, J, 248 and 


behalf of the corporation. More frequently in denying 
individual liability by reference to statutory indication 
of corporate existence, the courts have relied on the 
provision, included in most qualifying statutes, which 
subjects non-complying corporations to suit at all 
times. (7) Additional support for such a ruling has 
been found in statutory provisions validating the con- 
tracts of a foreign corporation made before compliance, 
(8) and also in provisions withholding the right to sue 
on such contracts only until the corporation has remov- 
ed the disqualification of non-compliance. (9) Further- 
more, the mere absence of any provision making the 
dealings of the corporation null and void or subjecting 
the corpcrate representatives to individual liability has 
been held sufficient grounds to deny such liability. (10) 
A like result has been reached in one jurisdiction by 
distinguishing its qualifying statutes, which merely di- 
rect a foreign corporation to comply, from those which 
prohibit a foreign corporaticn from doing business be- 
fore qualifying. (11) But an analysis of the cases does 
not warrant resort to such a distinction either as a re- 
conciliation of the conflicting decisions or as a test 
fcr the imposition of individual liability. (12) 

In addition to being more satisfactory logically, the 
rejection of individual liability as a concommitant, of 
corporate non-compliance works no injustice to those 
having claims against the corporation. Estopped from 
using the fact of its non-compliance as a defense, even 
in the absence of statutory liability to suit, (13) the 
corporation is always answerable to its creditors, who 


(1917) 12 Ill. L. Rev. 207; Peacock Coal Co. v. Gaines 
Coal Co., 206 Iowa N. W. 24 (1928); Lasher v. Stim- 
son, 145 Pa. 30, 23 Atl. 552 (1892). In support of this 
view see Ladd, Liability of Individuals Conducting the 
Affairs of a Foreign Corporation Not Authorized to do 
Business in Iowa (1930) 15 Iowa L. Rev. 285. 

(4) Cunningham v. Shelby, 136 Tenn. 176, 188 S. 
W. 1147 (1916) ; Rowden v. Daniell, 151 Mo. App. 15, 
132 S. W. 23 (1910). 

(5) Where the non-compliance of a foreign cor- 
poration is fraudulent, or when the corporation is en- 
gaded in a business forbidden by the jurisdiction to 
corporations, the problem is of course different, and 
individual liability is justly imposed. Mandeville v. 
Courtright, 142 Fed. 97 (C. C. A. 3d 1905); Booth v. 
Scott, 276 Mo. 1, 205 S. W. 633 (1918). 

(6) Pape v, Finch, 186 So. 496 (Fla. 1931). 
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having been injured through corporate acts, are en- 
titled to no more than the corporate responsibility 
which is thus accorded them. If it is in the interest of 
the state to secure compliance by foreign corporations 
for purposes of jurisdiction, taxation, and control, the 
legislature has already provided means by which of- 
fending corporations may be punished or ousted, and 
it would seem unwarrantable for the courts to supple- 
ment such penalties by superimposing a personal liabil- 
ity upon their representatives. (14) 


(7) American Soap Co. v. Bogue, 114 Ohio St. 149, 
150 N. E. 743 (1926); Bala Corporation v. McGlinn, 
295 Pa. 74, 144 Atl. 823 (1929); Martin Bros. v. Net- 
tleten, 138 Wash. 102, 244 Pac. 386 (1926) (interpre- 
tation of Oregon qualifying statutes). 

(8) Bala Corporation v. McGlinn, supra note 7. 

(9) Bala Corporation v. McGlinn; American Soap 
Co. v. Bogue, both supra note 7. 

(10) Beal v. Childress, 92 Kan. 109, 139 Pac. 1198 
(1914); Pierce v. Yeaton, 78 N. H. 378, 100 Atl. 604 


(1917) ; cf. Shawmut Paper Co. v. Auerbach, 214 Mass. 
363, 101 N. E. 1000 (1913). See also National Bank of 
Wichita v. Spot Cash Coal Co., 98 Ark. 597, 605, 606, 
136 S. W. 953, 956 (1911). 

(11) Springfield Grocery Co. v. Devitt, 126 Miss. 
169, 88 So. 497 (1921). 

(12) Decisions under the Ohio, Oregon, and Penn- 
sylvania prohibitory qualifying statutes have refused 
imposition of individual liability, and even where the 
statutes have been construed as directory, a prohibition 
has been implied from the penalty imposed for non- 
compliance. Quartette Music Co. v. Haygood, 108 Miss. 
755, 67 So. 211 (1915). 

(13) Young v. Gaus, 1384 Mo. App. 166, 113 S. W. 
735 (1908) ; Ballantine, Manual of Corporation Law and 
Practice (1930) § 289. 

(14) State v. Gas Co., 71 Kan. 785, 81 Pac. 506 
(1905) (qua warranto proceedings); Beale, Foreign 
Corporations (1904) § 216; Ballantine, Corporations 
(1927) § 286. 
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OPINIONS OF THE ATTORNEY GENERAL 


December 19, 1931. 
Dr. Henry Hanson, 


State Health Officer, 

c/o State Board of Health, 
Jacksonville, Florida. 

Dear Doctor: 

Replying to yours of the 17th instant, in which 
you ask to be. advised regarding the question of 
whether or not the use of the words “DRUG SUN- 
DRIES”, “DRUGLESS DRUG STORES”, or in other 
combinations, permissible when displayed by stores 
where no registered pharmacist is in charge, permit 
me to say that it is my opinion that under the pro- 
visions of Chapter 13,757, Acts of 1929, the display- 
ing of such signs is illegal unless there is employed in 
such store a registered pharmacist. 

I am enclosing herewith copy of a letter addressed 
to Hon. W. D. Wilson, County Attorney, Titusville, 
Florida, correcting an cpinion expressed to him under 
date of December 16th, copy of which was mailed to 
you. The opinion to Mr. Wilson, under that date, was 
based on the Compiled General Laws of 1927, without 
knowledge that Section 3529 had been amended by 
the Legislature of 1929. 

Yours very truly, 
CDL: CARY D. LANDIS, 
R/Cbb Attorney General. 


December 14, 1931. 
Hon. L. L. Pararo, 


Clerk Circuit Court, 
Wakulla County, 
Crawfordville, Florida. 
Dear Mr. Pararo: 


Replying to your favor of the 11th inst., in which 
you request me to give you my opinion on the ques- 
tion of whether or not County Commissioners are en- 
titled to mileage for the inspection of roads and 
bridges, permit me to say the statute provides for a 


per diem for the inspection of roads and bridges by: 


the County Commissioners but.does not authorize the 
charging of mileage for such services. 
Yours very truly, 
CARY D. LANDIS, 
Attorney General. 


CDL: 
RC/bb 


December 14, 1931. 
Mr. Frank S. Quigley, 


Constable St. Johns County, 
P. O. Box 255, 
St. Augustine, Florida. 
Dear Mr. Quigley: 
Replying to your favor of the 12th inst., permit 


me to say former Attorneys General, including my 
most recent predecessor in office, Hon. Fred H. Davis, 
now a member of the Supreme Court, have held that 
a Constable is authorized to go beyond the limits of 
his County and to go into another State to return a 
person charged with crime when the Constable has 
been given a warrant by the Justice of the Peace of 
the District in which he is Constable. However, it 
would be unwise for a Constable to attempt to return 
a person charged with crime from another State un- 
less he had procured requisition papers from the Gov- 
ernor of the State of Florida, and the Governor does 
not issue a requisition unless the application there- 
for has been made and signed by the State’s Attorney, 
County Solicitor or County Prosecuting Attorney. 
Yours very truly, 
CDL: CARY D. LANDIS, 
RC/bb Attorney General. 


December 18, 1931. 
Hon. Ernest Amos, 


State Comptroller, 
Tallahassee, Florida. 
Dear Mr. Amos: 

Replying to your favor of the 15th instant, with 
which you submit a letter from Hon. Guyte P. Mc- 
Cord inquiring as to whether or not the tax imposed 
by the Documentary Stamp Tax Act applies to evi- 
dences of debt in favor of credit unions organized and 
operating under Chapter 14,499, Acts of 1929, permit 
me to say: 

It is my opinion that the Act does apply to such 
credit unions organized under said Chapter, as we find 
nothing in the Documentary Stamp Tax Act upon 
which an exemption in favor of such unions could be 
based. 

Yours very truly, 
| CARY D. LANDIS, 
RC /ed Attorney General. 


December 22, 1931. 
Hon. F. M. Ironmonger, 


Supervisor of Registration, 
Duval County, 
Jacksonville, Florida. 
Dear Mr. Ironmonger: 

Replying to your favor of the 19th instant, per- 
mit me to say that if on the 30th day of April, 1932, 
you register all persons in line and in process of reg- 
istration at the legal closing time, S. P. M., and then 
close down and decline to register any more, you will 
have done all the law requires you to do. 

If you should decide to give some extra time and 
istration at the legal closing time, 5 P. M., and then 
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you would be within the law to close your books at 
any time after 5 P. M., that you may see fit to do so, 
because the statute does not require you to keep your 
books cpen after 5 P. M., April 30, 1932. 
Yours very truly, 
CARY D. LANDIS, 
Attorney General. 


CDL: 
RC/bb 


December 22, 1931. 
Mr. Thomas H. Cooley, 
Attorney at Law, 
Mount Dora, Florida. 
Dear Mr. Cooley: 

Replying to your favor of the 16th instant, in 
which you make inquiry regarding the provisions of 
Chapter 15,858, Laws of Florida, Acts of 1931, which 
is an Act imposing a tax upon all corporations, firms 
and individuals receiving payment for electricity for 
light, heat or power, and for natural or manufactured 
gas for light, heat or power and for the use of tele- 
phones and for the sending of telegrams and telegraph 
messages or engaged in any such business; providing 
the method of collecting said tax and penalty for the 
failure to pay the same. 

Section 1 of the Chapter above mentioned pro- 
vides that all corporations, firms and individuals, in- 
cluding municipalities, receiving payment for electrici- 
ty, etc., shall pay into the State Treasury the sum oi 
$1.50 upon each $100.00 of gross receipts. In view of 
the language above quoted, it is my opinion your City 
would not be permitted to deduct the amount paid for 
electricity and pay a tax upon the difference between 
the amcunt paid and the amount received by the City, 
for the statute refers to a tax upon the gross amount 
received and not upon the net amount. 

Yours very truly, 
CARY D. LANDIS, 
Attorney General. 


CDL: 
RC/bb 


December 22, 1931. 
Hon. George Couper Gibbs, 
Circuit Judge, 
Jacksonville, Florida. 
Dear Judge: 

Replying to your favor of the 18th instant relative 
to the payment of witness fees to a person held in cus- 
tody as a material witness for more than a month, 
permit me to say: ; 

My predecessor in office, Hon. Fred H. Davis, 
rendered several opinions relative to witness fees. In 
one opinion which may be found on pages 190-191 of 
the Attorney General’s Report for 1927-28, Judge Da- 
vis expressed the view that the Court has the power 
to order the payment of witness fees, and that the 
Court has the power to enforce such order. However, 
the statute appears to contemplate the payment of a 
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per diem to witnesses fcr each day’s actual attend- 
ance on Court. 

Section 4379, Compiled General Laws 1927, reads 
as follows: 

“Witnesses in all cases civil and criminal in 
the Circuit Courts, county courts, criminal courts 
of record, now or hereafter created, and witnesses 
summoned before any referee, arbitrator, cr mas- 
ter in chancery, shall receive for each day’s actual 
attendance, $2.00, and also 5c per mile for actual 
distance travelled to and from the Courts; in 
courts of county judges end justices of the peace, 
$1.09 per day and the same mileage as in the cir- 
cuit court.” 

In view of the language of the statute above 
quoted, it seems to me that the question of whether 
or not a person held in custody as a material witness 
is entitled to a per diem for each day held, depends 
upon whether or not the restraint of the person’s lib- 
erty by the State could be construed to mean that 
such person during the period held in custody was in 
actual attendance upcn Court, inasmuch as the court 
has the power to order a material witness held or re- 
leased, it seems to me that a person held in custody 
by order of the Court as a material witness should be 
considered as in attendance upon the Court as a wit- 
ness, and should be paid the per diem for the number 
of days held. 

We are sending you under separate cover copies 
of the Attorney General’s Reports for 1927-28 and for 
29-30, and we hope that you may find them to be use- 
ful to you. 

Wishing you a merry Christmas and a happy and 
prosperous New Year, I am with kindest personal 
regards, 

Yours very truly, 

CARY D. LANDIS, 

RC /ed Attorney General. 
December 21, 1931. 
Mr. B. Marion Reed, 
Funeral Director, 
Tampa, Florida. 
Dear Mr. Reed: 

Replying to your favor of the 11th instant, in 
which you state that you are writing to me with a 
view to clarifying Section 13 of the rules and regula- 
tions governing the State Board of Embalmers with 
reference to the provision that “the State Board of 
Embalming and all schools within the State for the 
teaching cf embalming shall have the same privileges 
extended to them as to the use of bodies for demon- 
stration and teaching as are granted in this State to 
medical colleges”, permit me to say: 

The provisicn above quoted is evidently based on 
Section 3611, Compiled General Laws, which is Section 
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13 of Chapter 10120, Acts of 1925. The Act of 1925 
was evidently copied from the statute of some other 
State, and this provision was evidently included with 
the other provisions of the statute copied. As you 
know, the State of Florida has no medical colleges. 

Section 8430, Compiled General Laws, provides 
that in the event the body of a person executed at the 
State Prison shall not have been claimed by relatives 
on cr before the day of the execution, such body shall 
be delivered to such physician as may request the 
same for dissection. 

The provision above quoted relative to the use of 
dead bodies by physicians is the only statute that we 
have been able to find governing the subject. 

Yours very truly, 
CARY D. LANDIS, 
RC /ed Attorney General. 
Bankers Trust Company, 
New York Cit. 
Gentlemen: 

Re: Travel Cheques. 

Upon a consideration of the nature of travel 
cheques and the intent and purpose of the Florida Doc- 
umentary Stamp Tax Act (Chapter 15787, Laws of 
Florida, Acts of 1931), I am of the opinion that travel 
cheques do not require the Documentary Stamp im- 
posed on other instruments by said Act. 

A travel cheque is issued by the bank and there- 
upon becomes an order for the payment of money by 
the bank when properly countersigned, such is the 
character of a cashier’s check. 

Yours very truly, 
CARY D. LANDIS, 
Attorney General. 


December 1, 1931. 
Mr. J. L. Garner, 
Prentice-Hall, Inc., 
70 Fifth Avenue, 
New York City. 
_ Dear Sir: 


Replying to your favor of the 21st instant, per- 


mit me to say under the provisions of the Florida Doc- 
umentary State Tax Law, the fact that an instrument 
is not entered of record has no bearing on the ques- 
tion of whether or not the tax is applicable, and a “con- 
tract of conditional sale”, which is an obligation to pay 
money, should bear the required stamps irrespective 
of the period for which the contract is to run, and 
whether or not it is recorded. 

You request me to express an opinion regarding 
the status of a contract or note upon which the docu- 
ment stamps had been omitted. Permit me to say we 
cannot anticipate what a court would hold in such 
case. 


I would suggest that you submit your questions to 
your own attorney who perhaps will have the time to 
go thoroughly into the law of this and other States, 
and advise you in the premises. 

CARY D. LANDIS, 
Attorney General. 


December 4, 1931. 
Hon. E. B. Leatherman, 
Clerk Circuit Court, 
Dade County, 
Miami, Florida. 
Dear Mr. Leatherman: 

Replying to your favor of the 1st instant, in 
which you ask to be advised whether or not documen- 
tary stamps are required upon the assignment of a 
mortgage made to a trustee, securing notes which 
were made prior to the effective date of the Act, per- 
mit me to say the statute requires documentary stamps 
on the assignment of a mortgage, and if the assign- 
ment has been made since the effective date of the 
Act, it is my opinion the stamps would be required. 

Replying to your second question as to whether or 
not stamps are required upon the assignment of a 
mortgage securing notes made prior to approval of 
the Act, where the mortgage is not made to a trustee, 
permit me to say if the assignment has been made 
since the effective date of the Act, it is my opinion 
the stamps are required. 

Replying to your third question, in which you ask 
to be advised whether or not in the assignment of mort- 
gages as stated above, the stamps should be attached 
to the notes or to the assignment, permit me to say it 
is my opinion that if the notes were executed prior to 
the effective date of the Act, and the assignment of 
mortgage is made subsequent to the effective date of 
the Act, the stamps should be attached to the assign- 
ment of the mortgage. 

CARY D. LANDIS, 
Attorney General. 


December 3rd, 1931. 
Messrs. Henderson & Franklin. 
Collier Building, 
Fort Myers, Florida. 
Gentlemen: 

Replying to your favor of the 28th instant, in 
which you state that Mr. A has a store in a rural com- 
munity of Lee County, that he takes a truck and at 
various points over Florida and Georgia brings down 
produce and vegetables and sells them from door to 
door in Lee and Collier Counties, for which you wish 
to be advised if he is required to pay a peddler’s license 
as provided in Section 1222, Compiled General Laws of 
1927, permit me to say: 

Unless Mr. A is exempt under the provisions of 
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Chapter 15040, Acts of 1931, it is my opinion that he 
should be required to pay the peddler’s license provided 
for by Section 1222, Compiled General Laws 1927. 
CARY D. LANDIS, 
Attorney General. 


December 4, 1931. 
Mrs. Grace P. Humphrey, 
8846 N. E. 10th Avenue, 
Miami, Florida. 
Dear Mrs. Humphrey: 

Replying to your favor of the 30th ultimo, in 
which you request me to advise you the requirements 
for the office of Judge of a Juvenile Court in the State 
of Florida, permit me to say: 

Your letter being from Miami, I assume that you 
wish to know the qualifications required of a Judge of 
the Juvenile Court of Dade County. Chapter 8663, Spe- 
cial Acts of 1921, which created the Juvenile Court in 
and for Dade County, reads in Section 3 as follows: 

“The said Judge shall have been a citizen of 
the United States and of the State of Florida for 
at least one year preceding his appointment, and 
shall be not less than 24 years of age, and shall be 
of high moral character and clean life and selected 
for his fitness to deal with delinquent and de- 
pendent children.” 

Under the laws of Florida, the county judge in 
counties where no Juvenile Court has been created by 
Act of the Legislature, acts in the capacity of juvenile 
judge. 

CARY D. LANDIS, 
Attorney General. 


November 19, 1931. 
Hon. W. S. Murrow, 


State Auditor, 
Capitol. 
Dear Mr. Murrow: 

Replying to the several questions presented by As- 
sistant State Auditor, Mr. A. J. Henry in his letter 
addressed to you under date of November 12th, permit 
me to say: 

Chapter 14704, Acts of 1931, created the Criminal 
Court of Record in and for Volusia County, Florida, 
Section 2 provides that said court shall be a court of 
record. Chapter 11893, Acts of 1927, fixed the fees of 
the clerks of the various courts of record, and the 
clerks of the circuit court as recorded. Therefore, the 
fees to be charged by the Clerk of the Criminal Court of 
Record in Volusia County are those provided for by 
Chapter 11893, Acts of 1927. 

Section 1 of Chapter 7881, Acts of 1919, the same 
being Section 8244, Compiled General Laws, provides 
that in counties having less than ninety thousand pop- 
ulation and less than two circuit judges, the Solicitor 


shall be paid three dollars per diem monthly by the 
county, a conviction fee of ten dollars for each felony, 
and five dollars for each misdemeanor. 

Section 8234, Compiled General Laws, requires the 
judge of the Criminal Court of Record to pronounce 
judgment of conviction upon plea of guilty in all crim- 
inal cases pending therein on information or indict- 
ment. 

Inasmuch as Volusia County has less than ninety 
thousand population and less than two Circuit Judges, 
the compensation of the Solicitor of the Criminal Court 
of Record of Volusia County is governed by Section 
8244, Compiled General Laws, and the compensation to 
which he is entitled is $3.00 per diem, payable monthly 
and a conviction fee of ten dollars for each felony, and 
five dollars for each misdemeanor. 

A judgment of conviction on a plea of guilty is in 
contemplation of law a conviction, and the solicitor is 
entitled to his conviction fees on such judgments. 
CARY D. LANDIS, 

Attorney General. 


November 17, 1931. 
Hon. E. A. Clayton, 


c/o Baxter & Clayton, 
Attorneys at Law, 
Woolworth Building, 
Gainesville, Florida. 
Dear Sir: 

This will acknowledge receipt of your favor of 
the 12th instant, with which you enclose copy of letter 
from Hon. Harry D. Reid, General Counsel for the 
Federal Land Bank of Columbia, S. C., dated Novem- 
ber 10th, in which Mr. Reid advises that the Florida 
Documentary Stamp Tax Act conflicts with Section 
26 of the Federal Farm Loan Act, Title 12, Chapter 7, 
paragraph 931 U.S. C., which reads as follows: 

“Every Federal Land Bank and every nation- 
al farm loan association, including the capital and 
reserve or surplus therein and the income derived 
therefrom, shall be exempt from Federal, State, 
municipal, and local taxation, except taxes upon 
real estate held, purchased, or taken by said bank 

or association under the provisions of Section 761 

and Section 781 of this Chapter. First mortgages 

executed to Federal Land banks, or to joint stock 
land banks, and farm loan bonds issued under the 
provisions of this- chapter, shall be deemed and 
held to be instrumentalities of the Government of 
the United States, and as such they and the in- 
come derived therefrom shall be exempt from 

Federal, State, municipal and local taxation.” 

We note that Mr. Reid on behalf of the bank re- 
quests that you do not pay or in any way make it 
liable for the tax provided for in the Florida Docu- 
mentary Stamp Tax Act, on any instrument executed 
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by the bank, or on any first mortgage or note thereby 
secured, executed to the bank, or on any master’s deed 
executed to the bank under the foreclosure of a first 
mortgage held by it, and that before paying the tax 
on any instrument in connection with the transaction 
in which the Federal Land Bank is interested, that 
you communicate with the bank. 

In view of the Chapter and Section of the Federal 
Farm Loan Act quoted, it appears that it is necessary 
for this office to rule that the instruments named by 
Mr. Reid shall be held to be exempt from the pro- 
visions of the Florida Documentary Stamp Tax law. 
and that the stamps shall not be required on the in- 
struments and documents exempted under the pro- 
visions of the Federal Farm Loan Act. 

Respectfully yours, 
CARY D. LANDIS, 
RC/ed Attorney General. 


November 19, 1931. 
Hon. C. J. Raby, 
Tax Assessor, 
Fort Myers, 
Florida. 
Dear Mr. Raby: 

Replying to your favor of the 13th instant, per- 
mit me to say: | 

Chapter 15047, Acts of 1931, provides that the 
governing authority of each municipal corporation in 
this State is authorized to abolish by ordinance the 
office of tax assessor, and to provide for the perform- 
ance of the duties of such office by the tax collector 
of said municipal corporation. 

The Chapter referred to above repeals all laws 
and parts of laws in conflict with the Act, and takes 
effect January Ist, 1932. 

In view of these provisions, it appears that any 
time after January Ist, 1932, the governing authority 
of the City of Fort Myers is authorized by ordinance 
to abolish the office of tax assessor, irrespective of 
the fact that the incumbent may have been elected for 
a longer term. ; 

Yours very truly, 
CARY D. LANDIS, 
RC/ed Attorney General. 


January 1, 1932. 
Hon. Ernest Amos, 


Comptroller, 
Capitol. 
Dear Mr. Amos: 

In quiry having been received from the Tax Col- 
lector of Martin County on the question of whether 
or not State and county taxes proffered by a taxpayer 
may be accepted, where the taxpayer declines to pay 
the Everglades Drainage Tax assessed against the 
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same lands, I am addressing this opinion to you for 
the reason that you may receive inquiries from tax 
collectcrs of other counties on the same subject. It 
is my opinion that such taxes may be accepted, and I 
state the following reasons for this holding. 

(1) The title of Chapter 14717, Acts of 1931, on 
the subject of taxation, relates solely to Everglades 
Drainage District taxes, and State, county and other 
taxes are nct mentioned in said Title. Therefore, the 
prcvision in Section 53 of said Chapter, providing that 
the Tax Collector shall not receive the payment of 
other taxes imposed upon lands upon which drainage 
taxes are also imposed, without requiring the pay- 
ment of such drainage taxes, is void. 

. (2) Section 1 of Article IX of the Constitution 
of the State of Florida requires the Legislature to 
provide for a uniform and equal rate of taxation, and 
requires the Legislature to prescribe such regulations 
as shall secure a just valuation of all property both 
real and personal. 

Section 2 of Article IX requires the Legislature 
to provide for raising revenue sufficient to defray the 
expenses of the State for each fiscal year. 

Section 5 of Article IX requires the Legislature 
to authorize the several counties to assess and impose 
taxes for county purposes. 

Chapter 156786, Acts of 1931, in Section 1 there- 
of, reads as follows: 

“There shall be levied annually upon the real 
and personal property assessed for taxes within 
the several counties of the State for the purposes 
hereafter set forth as follows: 

A constitutional school tax of one mill on the 
dollars on all property within the State as afore- 
said.” 

Section 2 of said Chapter authorizes the board 
of county commissioners of the several counties of the 
State to levy annually a tax upon the real and per- 
scnal property of the county for purposes mentioned, 
as follows: 


For General Fund not more than eight mills on 


_ the dollar. 


For Fine and Forfeiture Fund not more than 
three mills on the dollar. 

For General Road and Bridge Fund not more than 
ten mills on the dollar. 

For General County School Fund not less than 
three nor more than ten mills on the dollar. 

For Agriculture and Life Stock Fund not more 
than one-half mill on the dollar. 

For Outstanding Indebtedness Fund not more 
than is necessary to pay such indebtedness and the in- 
terest thereon. 

And the said Chapter further provides that noth- 
ing therein shall be construed to prohibit any county 
wishing to erect a courthouse or a jail from levying 
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the amount of special taxes now allowed by law for 
such purposes, or to prohibit the levying of any spe- 
cial school tax district taxes authorized by law, or a 
tax for interest and sinking fund for bonds or other 
taxes authorized by any general or special law. 

Pursuant to Chapter 15786, Acts of 1931, the 
county commissioners of the several counties of the 
State in due course levied a one mill tax on the dollar 
on all property in the county for the constitutional 
school tax and levied a millage for the several county 
funds of said counties. 

It is evident from the constitutional and statu- 
tory provisions above quoted that the constitutional 
school tax of one mill and the county tax authorized 
by the Legislature in conformity to the mandatory 
provisions of the Constitution are prior in dignity to 
the Everglades Drainage Tax levied for a special pur- 
pose. 

To hold that the tax collector might refuse to ac- 
cept the State and county tax levied pursuant to the 
Constitution and statutory authority, because of the 
fact that a taxpayer refused to pay a special drainage 
tax on the lands involved, would be contrary to the 
provisions of the Constitution providing for the as- 
sessment and collection of State and county taxes for 
the support of the State and county Government, and 
might result in litigation which would defer the pay- 
ment of State and county taxes to such extent as to 
impair the proper administration of the State and 
county government. 

Yours very truly, 
CARY D. LANDIS, 
RC/ed Attorney General. 


January 1, 1932. 
Hon. John M. Boring, 


Tax Assessor, 
Fort Myers, Florida. 
Dear Mr. Boring: 

Replying to your favor of the 23rd instant in 
which you ask to be advised whether the stock of a 
corporation is subject to the Intangible Tax, where the 
corporation has been formed to hold property for the 
purpose of selling land, permit me to say it is my 
opinion that such stock under the statute is intangible 
personal property and should be taxed as such. 

Where a person maintains a winter home and 
votes in Florida and holds mortgages in Florida, but 
has his office in another State, it is my opinion that 
such mortgages are subject to taxation as intangible 
personal property. 

With reference to your question as to whether a 
citizen and resident of Florida having bonds and se- 
curities in another State and paying taxes in the other 
State should be taxed on those securities in Florida, 
permit me to say I am of the opinion that such per- 


son should be required to pay the tax. Otherwise, a 
citizen of Florida could defeat the purpose of the Act 
by keeping his intangible personal property in some 
other State. 
Yours very truly, 
CARY D. LANDIS, 
RC /ed Attorney General. 


January 1, 1932. 
Hon. W. S. Cawthon, 


State Superintendent 
of Public Instruction, 
Tallahassee, Florida. 
Dear Mr. Cawthon: 


Replying to your favor of the 23rd instant, re- 
questing my opinicn as to whether or not it would be 
contrary to the provisions of Sections 4 and 6 of Chap- 
ter 14829 for a county school board to reduce salaries 
of teachers after filing in the office of the State Su- 
perintendent the statement required by Section 6 of 
the Act, permit me to say: 

Inasmuch as the statement filed in the office of 
the State Superintendent is one showing the salaries 
to be paid teachers, and forms a basis of apportion- 
ment of funds derived under the provisions of the 
Chapter above cited, it would be contrary to the spirit 
of the statute for a school board to reduce the salaries 
of teachers after the statement had been filed and the 
apportionment based thereon. 

With reference to your question as to whether or 
not a school board is authorized to use any of the 
funds derived under the provisions of the Chapter 
above cited for the current year to pay the salaries of 
teachers for services rendered during previous years, 
permit me to say it is my opinion that the use of such 
funds would be contrary to the spirit of the Act and 
the evident intent of the Legislature. 

Yours very truly, 
CARY D. LANDIS, 
RC /ed Attorney General. 


December 23, 1931. 
Hon. G. E. Mabry, 
1214 First National 
Bank Building, 
Tampa, Florida. 
Dear Mr. Mabry: 

Replying to your favor of the 18th instant, per- 
mit me to say the transfer of stock in a Florida cor- 
poration would necessarily have to be shown on the 
bocks of the corporation, and therefore, under the pro- 
visions of Chapter 15787 the transfer of legal title to 
shares of stock in a Florida corporation is subject to 
the Documentary Stamp Tax Act, and the stamps rep- 
resenting the tax imposed should be attached to the 
stock books of said corporation. 


f 
= 
| 
| | 
* 
4 
| 


410 FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


Yours very truly, 
CARY D. LANDIS, 
RC/ed Attorney General. 


January 4, 1932. 
Hon. Harry Lee Baker, 
State Forester, 
Tallahassee, Florida. 
Dear Mr. Baker: 


In response to your request for an opinion rela- 
tive to the provision in Chapter 15719, Acts of 1931, 
limiting the expenditure of funds appropriated by said 
Chapter to lands in fire control districts to lands upon 
which taxes are not delinquent, permit me to say it is 
my opinion that the provision of limitation is a nullity 
for the following reason, to-wit: 

Chapter 15719 by its title purports to appropriate 
funds for salaries of the officers of the State and for 
all the current operating expenses of the departments 
and branches of the State Government for two years 
from June 30, 1931. 

Among the departments for which money was 
appropriated is the State Forestry Board, and there is 
nothing in the title of Chapter 15719 to indicate that 
the State Forestry Board would be restricted in the 
expenditure of funds appropriated to lands only upon 
which taxes have not become delinquent. 

The appropriation bill enacted by the Legislature 
must relate to one subject only. Therefore, the pro- 
viso that the funds appropriated for the State Forestry 
Board should not be available for the protection from 
fire of any lands when the taxes on said lands are de- 
linquent, is a proviso not within the terms of the title 
to said Chapter. It relates to the payment of taxes, 
is arbitrary and unreasonable, and if observed would 
defeat the purpose of the entire appropriation of the 
State Forestry Board, for it would be impractical to 
attempt to provide fire protection for scattered tracts 
of lands upon which taxes had been paid, and at the 
same time leave intermediate tracts of land upon 
which taxes had not been paid unprotected and a men- 
ace to the tracts under protection. Therefore, the 
proviso is for the reasons stated, void. 

Yours very truly, 
CARY D. LANDIS, 
RC/ed Attorney General. 


January 7, 1932. 
Hon. S. Philips, 


President, City Council, 
Williston, Florida. 
Dear Mr. Philips: 

Replying to your favor of the 31st ultimo, per- 
mit me to say Chapter 15658, Acts of 1931, requires 
the payment of a tax by all persons, firms or corpora- 
tions, including municipalities selling electric current, 


and such tax is one and one-half percent on the gross 
amount received from the sale of electric current. 

Therefore, it would be proper for the power com- 
pany to pay a tax on the gross amount received from 
the city, and it would be proper for the city to pay a 
tax on the gross amount received from the consumer. 

Yours very truly, 
CARY D. LANDIS, 

RC /ed Attorney General. 


January 7, 1932. 
Hon. James M. Owens, Jr., 


Tax Assessor, 

West Palm Beach, Florida. 

Dear Mr. Owens: Re: Intangible Personal 
Property Taxation 
Act of 1931. 

Replying to your favor of the 31st ultimo, permit 
me to say: 

The tax provided by Chapter 15789 on intangible 
personal property is the only tax that may be levied 
on such property, and it is exclusive of all other 
State, county and municipal tax. Such property 
should not be listed on any tax roll except that pro- 
vided for the assessment of intangible personal prop- 
erty, and the rate of taxation is prescribed in the Act 
under classes A, B and C. 

Section 1 of Article IX of the Constitution au- 
thorizes the Legislature to apportion the intangible 
personal property tax, but the Legislature has not seen 
fit to do so. 

Yours very truly, 
CARY D. LANDIS, 
RC/ed Attorney General. 


January 7, 1932. 
Hon. J. C. Adkins, 


State Attorney, 
Gainesville, Florida. 
Dear Mr. Adkins: 

Replying to your favor of the 4th instant, in 
which you ask whether or not it will be necessary to 
place documentary stamps on refunding bonds issued 
by the First Baptist Church of Gainesville, a corpora- 
tion, in the sum of $45,900, secured by a trust deed 
dated December 21st, 1931, permit me to say the stat- 
ute does not appear to authorize an exemption in favor 
of bonds issued by such corporation. 

I am aware that the statutes exempt church 
property from taxation. But I think the exemption 
applies to ad valorem tax on the property itself, and 
does not extend to the stamp tax on bonds or deeds 
issued by a church corporation. I regret that the ex- 
emption cannot be allowed in this case. 

Yours very truly, 
CARY D. LANDIS, 
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RC/ed Attorney General. 


January 8, 1932. 
Hon. W. F. Himes, 


Attorney at Law, 

First National Bank Building, 
Tampa, Florida. 

Dear Mr. Himes: 

Replying to your favor of the 5th instant rela- 
tive to the qualification of electors to vote for the de- 
termination of district school millage and the election 
of school trustees, permit me to say Section 10 of 
Article XII of the Constitution provides that the quali- 
fied electors who pay a tax on real or personal prop- 
erty may vote in such elections. Neither the Section 
of the Constitution nor the enabling statute refer to 
an ad valorem tax. 

An automobile is personal property and a license 
tax which makes the use of personal property de- 
pendent upon the payment thereof is in effect a tax 
on the property itself. Therefore, it is my opinion 
that a person owning an automobile and paying a tax 
thereon, even though it is not an ad valorem tax, is 
in effect paying a tax on personal property and should 
be entitled, if otherwise qualified, to vote in special 
tax school district elections, where the only questions 
to be voted upon are the levying of the millage and 
election of trustees. 

Yours very truly, 
CARY D. LANDIS, 
RC/ed Attorney General. 


January 8, 1932. 
Messrs. Giles & Gurney, 
Attorneys at Law, 
Orlando, Florida. 
Gentlemen: 

Replying to your favor of the 4th instant, permit 
me to say Section 14 of Chapter 15625 appears to ex- 
empt motor trucks, trailers and semi-trailers operated 
by the State of Florida, or any county or municipality 
of the State of Florida, including public school au- 
thorities owning vehicles used in transporting school 
children to and from schools in the State. 

We note that you state that Orange County owns 
six automobiles which are used for the purpose of 
transporting school children from the schools to their 
homes or from the schools to places of treatment when 
they are sick. We construe Section 14 of the Act to 
mean that the vehicle, even though owned by the 
School Board, must, to be entitled to an X-tag, be 
used exclusively in the transportation of children to 
and from public schools, and the use of the cars for 
any other purpose would remove them from the ex- 
emption and render them subject to the regular tag. 

: Yours very truly, 
CARY D. LANDIS, 
RC/ed Attorney General. 
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CONVENTION, 1932 


HOLLYWOOD BEACH HOTEL, 
HOLLYWOOD, FLORIDA 


CONFERENCE OF LOCAL BAR ASSOCIATION 
_ DELEGATES THURSDAY, APRIL 7TH, 1932 


ANNUAL MEETING 
FLORIDA STATE BAR ASSOCIATION 


FRIDAY AND SATURDAY, 
APRIL 8TH-9TH, 1932 


PROGRAM WILL BE ANNOUNCED LATER 
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